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ABATEMENT. 


S, ABATEMENT, PLEAS IN, 

I 1. TO THE I’EKSON - - P^gC I 

2; («) Nonjoinder - - - - ib. 

II. TIME OE I'LJ’AmNG AND ElEINO ib. 

"i' 

III. FORM AND KEUUISITES OF - ib. 

IV. AFFIDAVIT IN SUJT’OllT OF - ib. 

*Sr 

,, V. WHEN CLASHED - - - ib. 

Iff -- 


I. TO THE PERSON. 

I (rt) Notjoindcr. 

I Sec iMurhcifcr v. Tricker, 1 Biog. 201. 
Po t. page .‘i. 

1. Ill an action on the ease against 
|tlic proprietor ol‘ a coach as a common 
|carrier, for not safely conveying a pas- 
|sei)ger, Iio cannot plead in abatement 
*^lie nonjoinder of a co-proprietor. An- 
eill V. Waterhouse, 2 Chit. 1. 

See also JJeale v. Bird, 

2 Dow. & Ryl. 419. 

. Where a member of a country 
t>ank signed promissory notes for him- 
wlf and partners, beginning with the 
vords, “ I promise to pai/,” &c.: Held 

i liat he made himself severally liable to 
e sued upon such notes, and could not 
lead in abatement a joint liability with 
is co-partners. Hall v. Smith, 

2 Dow. & Ryl. 584. 
S. C. 1 B.&C. 407. 

TIME OF PLEADING AND FILING. 

1 , 1 • The defendant having been arrest- 
W by a wrong Christian name, inibnued 
|c plaintiR‘’s iittorney of the error; and 


afterw'ards, before the declaration was 
delivered, pleaded in abatement. On 
the following day, the plaintiff declared 
. in the Hlefendant's right name; and the 
latter having omitted to plead dc novo, 
the plaintiff signed judgment as for 
want of a plea: Held, that such judg¬ 
ment was regular. Doui'las v. Green, 

2 Chit. 7. 

2. Pleas in abatement cannot be filed 
before the defendant has appeared, there 
being no distinction in this respect be¬ 
tween pleas in abatement and pleas in 
bar; and therefore judgment may be 
signed for want of a plea, though a pica 
in abatement has been filed, if the de¬ 
fendant has not appeared. Wakefield v. 
Mardcn, 2 Chit. 8. 

III. FORM AND REQUISITES OF. 

See Amendment III. 11, Post, page 13. 

1. In proceeding by bill in the King’s 
Bench, a plea in abatement, concluding 
with a prayer that the declaration be 
quashed, is bad. M(ffatt v. Van Mul- 
liiigen, 2 Chit. 539. 

S. C. 2 B. & P. 124. «. 

IV. AFFIDAVIT IN SUPPORT OF. 

1. Where a defendant pleads i n abate - 
ment, he must be prepared to jirove his 
plea promptly; and a strong case must 
bo made out before the Court will post¬ 
pone the trial, in order to enable liira 
to procure the testimony of witnesses. 
fVoilc V. Bimdttgham, 2 Chit. 5. 

V. WHEN QUASHED. 

I. Where the defendant was indicted 
with an alias dktus, and pleaded in 


R 
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abatement that he .was not known by 
such name: Held, that the plea must 
be demurred to, or issue taken thereon: 


and that it.could not be quashed on 
modon. Rex v. Clark, alias Jones, 

1 Dow. & Ryl. 43. 


ACCORD AND SATISFACTION. 


1. A plea to KU action of indebitatus 
assumpsit for tithes bargained and sold, 
of payment of the debt and satis&ction 
of the “ promises and undertakings” in 
the declaration mentioned, and an ac¬ 
ceptance and receipt by, the plaintiiF of 
the debt in discharge of the said “ pro¬ 
mises and undertakings,*’ is bad on de- 
murrer,for not covering the costs and da¬ 
mages which had accrued to the plaintiff 
by reason of the hon-performance of such 
promises. Francis v. Crysell, 

1 Dow. & Ryl. 346. 

S, C, Nomine Francis v. Crywell, 

6 B. & A. 886. 

S. So in an action of assumpsit on 
several promises, a nlea to the whole 
declaration, that a pipe of wine was 
given in satisfaction of the cause of 
action, is bad on special demurrer. 
Hopkinson v. Tahovrdin, 2 Chit. 303. 

Sec also Hoppe v. 2 Chit. 324. 


S. To a declaration in assumpsit 
for use aiul occupation, the defendant 
pleaded “ that after the making of the 
promises, and after the accruing of the 
causes of action mentioned in the dccla- 
I ration, and before the exhibiting of tl*c 
plaintiff’s bill, the defendant delivered 
to the plaintiff one ton weight of Riga 
hemp, and one hundred weight of Russia 
tallow, of the value of SOI. in full satis¬ 
faction and discharge of the promises in 
the declaration; and that the plaintiff 
bad accepted tlie same of the defendant, 
in full satisfaction and discharge of such 
piromises.” On an affidavit that this 
plea was altogether false, the Court 
‘allowed the plaintiff to sign judg.nent as 
for wanlf of a plea. Richlcy v. Prootie, 

2 Dow. & Ryl. 661. 
S. C. 1 B. & C. 286. 


ACCOUNT. 


1 . Two pnncipBl officers of the Court after judgment' of </uod compuiit. Smith 
o£ King's Bench were appointed audi- v. Smith, 2 Chit. 10. 

tors, on motion, in an action of account, 


ACCOUNTANT GENERAL. See the Statute I Geo, 4. c. 35. Sc 8 Price 493. 


ACTION. 


1. roiNnsB OF PABTiFs <• page 2 

I'l. .FORM OF - - - - - - *s 

(a)f Assumpsit or Tort - ib. 
(3) Case or Trespass - - ib. 

III. JOIKDEB OF COUBTS ... 4 

IV. MoncB OF - - * - - ib. 

ifl) Horn framed - - - ib. 

(i) To Magistrates - • ib. 


y. AGAIHST EXCISE AND OTBEB'4 

, OFFICEBS, WWEN XO BE > ib. 
COMMEKpEO - - - -3 

VI.,OEMASO OF PEBinSAl; ABn'> . 
COPY OF WABBAET - ^ 


1. JOIK0EB OF PARTIES. 

See Post. tit. HtiNOREP. 

1. Where two persons contracted to 
assist the defendant with their respective 
horses, but to give in their accounts 
separately: Held to be separate con¬ 
tracts. Smith y. Taylor, 2 Chit. 142. 

2 , Where A. and B. being in partner¬ 
ship, A. signed an agreement on behalf 
of himself andR., and R. survived A,*. 
Held, that an actibn pn the agreement 
lay against the executors of B. without 
joining those oiA, Calderv. Rutkeiforil, 

3 Bfod. Si Bing. 8i>2. 
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3. The pajrment of money to the 
defendant’s use by a solvent partner, 
out of his separate property, after, the 
Jjankruptcy of his partner, in pursuance 
of a contract made before the bank* 
ruptcy, may be sued for in the name of 
the solvent partner only, without joining 
the assignees of the bankrupt partner. 
Thacker v. Shephe^’d, 2 Chit. 652, 

4. Where several parishioners joined 
at a vestry meeting, in signing an 
order authorising two churchwardens 
to put a new roof on the parish toweir, 
and both concurred in giving orders 
for that purpose, and one of them 
(the plaintiff) paid the artificers;— 
and a rate for reimbursing them having 
been quaslied, the plaintiff sued * the 
defendant, being the other church¬ 
warden, fot a moiety of the money so 
paid: Held, that the defendant could 
not insist on those parishioners who; 
had signed the vestry order, being joined 
with him as co-demndants in the ac-, 
don. Lanchester v. Tricker, 

1 Bing. 201. 

5. In an action on the case for ob¬ 
structing the plaintiff’s lights, a clerk 
who superintended the erection of the 
building by which they were darkened, 
and who alone directed the workman, 
may he joined as a co-defendant with 
the original contractor. Wilson v. Peto, 

6 Moore 47. 

II. FORM OF. 

(a) Assumpsit or Tort. 

J. A. was let into the possession of 
a refuse spar, produced from a lead 
mine, situate in land demised to B., a 
farmer, (as tenant from year to year), 
and paid an annual rent for the spar to 
B.’s lardlord, and exercised dominion 
over it by disposing of it as his pro- 
'perty; C. from time to time entered 
upon the land, and carried away portions 
of the spar, and A. brou^t an action 
of assumpsit for the value of the spar 
so taken away: After verdict by the 
jury, finding that B. the tenant of the 
land had an interest in the spar, and 
had not surrendered it to his landlord: 
Held, that the latter could not convey 
such a title to as would enable him 
(supposing his possession was clearly 
established) to waive the tortious taking 
and bring assumpsit for the value of the 
spar, in the absence of an rapress con¬ 
tract of sale, though the tenant had 


never disturbed his possession. Lee v. 
Shore', 2 Dow. & E.^. 198. 

S. C. 1. B. & C. 94. 

2. Two several firms, respectively 
carrying on the business of bankers in the 
same country town, wore in the habit of 
changing notes and securities with each 
other, and settling their balances by a 
prescribed mode. One of the firms 
became bankrupt, and at the time of 
the act of bankruptcy each firm bad 
in their possession notes and securities 
of the other to nearly the same amount. 
The provisional assignee of the bank¬ 
rupt firm being apprised of this fact, 
presented and obtained payment of the 
notes of the solvent firm, partly at their 
bank, and partly at the house of their 
agents in London, who did not know, 
the situation in which the parties stood: 
Held, that the solvent firm might sue 
the provisional assignee for the amount 
of the notes in assumpsit for money 
had and received, though the conduct 
of the latter savoured of tort. "Edmeads 
V. Newman, 2 Dow. & Ryl, 568. 

S. a. 1. B. & C. 418. 

(6) Case or 7’rcspass. 

1. Where the plaintiff, who were 
employed as contractors to complete a 
navigable canal, erected a dam com¬ 
posed of wood and earth, with the 
consent of the owner of the soil:— 
Held, that they might maintain trespass 
against the defendants as wrong doe's 
for breaking and destroying the skme, 
and that an action on the case would 
not lie. Dpson v. CoUick, 

1 Dow, & Ryl. 225. 

S. C. 5 B. &. A. 600. 

2. Falsely, maliciously, and without ^ 
any probable cause, procuring the war¬ 
rant of a magistrate to search the pre¬ 
mises and apprehend the person of A. on 
suspicion of felony, and thereby causing 
his premises to be searched, and his 
person imprisoned, is properly the sub¬ 
ject of an action on the case, and not 
trespass. Elsee v. Smith (in error), 

I Dow. & Ryl. 97. 

» S. a 2 Chit. 304. 

3. An action on the case is maintain¬ 
able for an excessive distress for rent, 
though the tenant had tendered his rCnt 
to his landlord before the distress '^as 
levied. Branscomh (iMdy) v. Brydges, 

2 Dow. Se Ryl. 256. 

S. C. I B. & C. 145. 
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[ACTION. III. IV. V.] Affainst Excise Officers. 


III. JOINDER OF COUNTS. 

1. A count stating “ that the defend- 
ant had and received to the use of the 
plaintifTa certain sura of money, to wit, 
the sum of 1 Os. to be paid by the de¬ 
fendant to the plaintilf upon request, 
yet the defend^t, not regarding his 
duty in that behalf, but contriving 
and fraudulently intending to Iiurt, 
injure, an,d prejudice the plaintiiF in 
that respect, had not, although often 
requested, paid the same; but on the 
contrary, converted and disposed there¬ 
of to bis own use,” is substantially laid 
in assumpsit, though apparently in tro¬ 
ver, and cannot be joined with counts, 
in case for a fraud. But supposing it 
not a count in assumpsit, it is bad in 
form as well as substance as a count in 
trover, and is demurrable generally, 
though the demurrer goes only to that 
particular count. Orton v. Butler, 

1 Dow. & Ryl. 282. 

S C. 5 B. & A. C52. 

2 Chit. 343. 

2. In general, the assignees of a 

bankrupt cannot lend; but as they may 
do so under circumstances, by the 5 Geo. 
2, c. 30, 8. 32, counts may be joined.for 
debts due to the bankrupt, and for 
money lent by the assignees as such. 
Richardson v, Griffin, 2 Chit. 325. 

3. A misjoinder of action against 

husband and wife may be taken ad¬ 
vantage of on general demurrer. Blay 
v. Home, 2 Chit. 097. 

4. A demand against a surviving 
partner as survivor, may be joined with, 
h demand due from him, as if he were 
solely liable. Golding v. Vaughan, 

2 Chit. 430. 

• . IV. NOTICE OF. 

(ff) Hem framed. 

1. The notice of action, in case, against 
bricklayers, fpr negligence in repairing 
a public sewer, is not to be construed 
widi the same strictness as is generally 
required in pleading, provided there is 
a sufficient cause of action shewn upon 
the face of it. Therefore, notice of 
action, under a local acr requiring such 
notice, '*that the defendants made, al¬ 
tered, repaired, cut, dug, worked, and 
enlarged the sewer in so negligent, 
iocautious, unskilful, improvident, and 
improper a manner, that the plaintiff’s 
premises fell, and were greatly damaged, 
weakened, and destroyetl,” is a sufficient 


notice to sustain the action, though the 
proof was, first, that the defendants had 
not ^propped and shored up the plain¬ 
tiff’s house in the progress of the work • 
and, secondly, that the immediate cause 
of the injury was the falling of other 
houses, which drew the plaintifl”s after 
them. Jones v. Bird, 1 Dow. & Ryl. 497. 

S. C. 5 B. & A. 837 . 

2. But a notice, under an act of 
parliament, against a toll-gate keeper 
“ for demanding and taking of the 
plaintiff toll for and in respect of cci - 
tain matters and things particularly 
mentioned and exempted from the pay¬ 
ment of toll, in and by a certain act 
of parliament, entitled,” &c. is too un- 
certfain, and bad. Freeman v. Line, 

2 Chit. 073. 
(b) To BlagistrafOs. 

1. A magistrate is entitled to* notice 
of action under the 24 Geo. 2, c. 4t, s. 1, 
when he acts as a magistrate, though 
,what he does is not strictly v‘thin the 
scope of his office. Bird v. Gunstou, 

* 2 Chit. 459. 

2. So where be acts upon a subject 
matter of complaint, over, which ho has 
authority, but which arises out of his 
jurisdiction, he is entitled to the notice 
required by the above statute before the 
party aggrieved can bring an action. 
Prestidge v. IVoodnian, 

2 Dow. & Ryl. 43. 

S. C. l.B. & C. 12. 

V. AGAINST EXCISE AND OTHER OFFI¬ 
CERS, WHEN TO BE COMMENCED.’ 

See Post. tit. Limitations, Statute of. 

Crook V. M‘'lavish, 2 Bing. 167. 

1. By the statute 23 Geo. 3, c. 70, 
s. 34, any action or suit against any 
person or persons, for any matter or 
thing done by any officer or officers of 
Excise, or any others acting in his or 
their aid, must be commenced within 
three months next after the cause of 
action. Hendry v. Biers, 

2 Dow. & Ryl. 9. 

2. It seems thatthis section extends to 
the officers themselves, and others acting 
in their aid ; At all events, an action 
against officers of Excise, Jkc. not 
brought within the time limited, is 
barred by thie 28 Geo., S, c. 37, s. 23, 
wfiich extends to any action againkt-nny 
person or persons lor any thing by him 
or tliem done, in pursuance of any act 
or acts relatjing to the revenues of Cus¬ 
toms and Excise. 2 Dmy. Sf Ryl. 9. 
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VI. DEMAN1> OP PEUUSAI. AWD COPY OP 
WAUttAKT. 

See Norton v. Miller, 

. 2 Chit. 140. 

1. A constable wlio assists a parish 
officer in levying a distress for poor- 
rates, under a warrant of magistrates, 
directed to such officers, is not liable to 
an action of trespass, although a de¬ 
mand was duly made on such constable 
in pursuance of the statute 24 Geo. 2, 
c. 44, s. 6. Clarke V. Dtivei/, 

4 Moore 465. 

2- Where constables were directed 
under a warrant to search for and take 


black kerseymere cloth,supposed to have 
been stolen, and they took cloths of a dif¬ 
ferent description and colour, and carried 
them before a magistrate, refusing, at 
the time they took them, ta inform the 
owner whether they acted under a war¬ 
rant or not; Held, that they were 
within the protection of the statute* 2-1. 
Geo. 2, c. 44, s. 8, and thcrclbrc that 
an actioi4hgainst thetn ought to have 
been commenced within si's: calendar 
months from the time of sucli talting ; 
and it seems, that that scctidn applies 
to all cases of constables acting as such. 
Smith V. Wiltshire, 5 Moore 322. 
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- - page 
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(«) MaUeitms Arrest and't 
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Prosecution 
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(/>) Seducing Dau 
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(r) Neglige me in driving \ 
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ib. 
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(a) Not repairing 

Fences - - 

ib. 

(b) Misfeasance in perform- \ 
ing Works ” - ~ } 

j 

ib. 

I. TORTS TO 

PERSONS. 



(a) Malicious Arrest and Prosecution. 

1. Apositi c oath that a felony has been 
actually committed, is not necessary to 
justify a magistrate in granting his war¬ 
rant to search the premises and appre¬ 
hend the person of a party suspected of 
felony ; and though it may be trespass 
in the magistrate to grant an illegal 
warrant, yet an action on the case may 
be supported against the person who 
eauses and procures such warrant to 
issue, if it is done maliciously, and 
without reasonable or probable cause. 
Elsee V. Smith (in error), 

1 Dow. & Ryl. 97. 
S. C. 2 Chit. 3b4. 

2. An action on the case lies for the 
malicious prosecution of a bad indict¬ 
ment for perjury. Therefore, where, in 
such action, the perjury was assigned 
upon evidence given before die sheriff’s 
secondary on jjf inquisition of damages, 
where the wr|ftf inquiry was directed 
to be retumS. into C. P. instead of 


K.B.: Held to be an objection in arre.st 
of judgment. Pippet v. Hearn, 

5 li. & A. 0.34 . 

S. C. 1 Dow. & Ryl. 266 . 

(5) Seducing Daughters. 

1. In order to maintain an action for 
seduction, the daughter must be the fa¬ 
ther's servant; and though he receives 
part of her wages, and she is under age, 
yet, if she is not his servant, he cannot 
maintain such action. Carr v. Clarke, 

2 Chit. 260 . 

(c) Negligence in driving Carriages, 

1. A master is liable for an accident 
in consequence of the chain-stay tjf a cart 
breaking, when the horse, being frighten¬ 
ed, ran away and damage was done, as 
he is guilty of negligence in not having 
the tackle good. Welsh v. Laxcrence, 

2 Chit. 262 . 

2. In case for negligent ^I'iving, the 
law or usage of the road is not the 
criterion of negligence. Therefore, 
where the defendant’s carriage was on 
the wrong side of the road, and in at¬ 
tempting to pass on the near, instead of 
the ofl-side, the plaintiff sustained da¬ 
mage : Held, that it was for the jury to de¬ 
cide the question of negligence, without 
regard to the law of the road. IFapdc 
V. Carr, (Lady), 2 Dow. & Ryl. 255 . 

3. In an action on the case in the 
King’s Bench, against two defendants, 
tlie plaintiff declared, that before And at 
the time of the grievances complained of 
they were proprietors of a stage-coach 
for the conveyance of passengers for 
hire, from A. to B .; and that being so, 
they received the plaintiff as an outside 
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passenger, to be safely conveycil there¬ 
on from A. to B. for hire to them in that 
behalf; and that by reason thereof, 
they ought to have safely conveyed him 
accordingly; and assigned for breach, 
that tliey conducted themselves so care¬ 
lessly in this behalf, that by and through 
the carelessness, unskilfulness, and do 
fault of themselves and tlteir servants, 
the coach was overset; by miftbs where¬ 
of the plairitiff was hurt and sustained 
other injuries. A jury having found 
a verdict against eight of the defendants 
only, and in favour of the other two, and 
jtuument being entered accordingly:— 
Held, that as the action was founded 
upon a breach of duty ynposed by^the 
custom of the realm, which was a brel&h 
of the law, and as the declaration was 
framed on a misfeasance, such verdict 
and judgment were not erroneous, and 
th^ #ere therefore affirmed in the Ex¬ 
chequer Chamber, in error. Bretherton 
V. frood {in errbr), 6 Moore 141. j 
5. C. S Brod. & Bing. .54. | 

II. lOKXS TO REAL PROPERTY 
CORPOREAL. 

(a) Not repairing Fences. 

]. A plea to a declaration against a 
tenant, for not ^ using premises in an 
husbandlike manner, in repairing fences, 
&c. on his implied promise so to do:— 
that the fences became out of repair by 
Uatural decuy, and that there wa^ not 
proper woqd (without specifying it), 
which thb defendant had a right to cut 
for repairing the fences ; and that , the 
plaintiff ought to have set out proper 
wood for the purpose of repairs, which 
he neglected to do, without averring 


any request on the plaintiff so to do, or a 
custom of the country in this respect, is 
bad. Whitjield v. Wcedon, 2 Chit. G85. 
(6) Misfeasance in performing Works. 

And see Attorney, Post. 

. 1. Where bricklayers, employed by 
Commissioners of Sewers to repair n 
public sewer, performed the work in 
such a manner as to occasion a da¬ 
mage to a neighbouring house: Hcid, 
that they were liable to an action on 
the case, though the work itself appear¬ 
ed to be performed in a skilful manner. 
Jones T. Bird, 1 Dow. & Ryl. 497. 

5. C. 5 B. & A. 837. 

2. A. an engineer, being employed by 
B, to erect a steam boUer and other 
apparatus on premises adjoining to tiic 
manof&ctury of C; and in consequence 
of the explosion of the boil<;r, from the 
insufficiency of the materials ofwhicli it 
was composed, the property of the latter 
was injured; and it being found as a 
faict by the jury, that A. was p^.'scnally 
present, apd that his servants had the 
management of the apparatus at tlic 
time of the accident: Held, that C. 
might maintain an action on tlie case 
against A. for the injury h& had sus¬ 
tained. Witte V. Hague, 

2 Dow. St Ryl. 3.3. 

But it seems, that if the jury had ne¬ 
gatived the fact of A.’s management of 
the apparatus, though accident arose 
from an imperfection in the materials of 
which it was composed, he would not 
•have been primarily liable. 

2 Dow. & Ryl. 33. 
And see Wilson v. Peto, 6 Moore 47. 

Ante page 3. 


ADDITION. See Post. tit. Estoppel. 
ADVQWSON. See Post. tits. | 

ADMIN 51STRAT0R. See Assumpsit. Executor 

affidavit. 
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(c) Negatidng Tender - - 8 

(d) Supplemental or Counter ib. 


ON motions and rules ' - *■ ibt 
(q) Haw entitled - - - - ib. 
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(5) Commissioners fo take^ 

who shall be, ahd be- > S 
fare whom sworn p&gej 
(c) Form and Requisites of - ib. 

I. TO HOLD TO BAIL. 

(fl) By whom made, ,,. 

I. It is no' objection to an'affidavit 
to hold to boil, that‘it is sworn by n 
deponent, a third person, who does not 
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shew himself to be in any way coBncct> 
cd with the creditor, or to have any 
means of knowing of the existence of 
the debt. Lee v. Scllwood, 9 Price 322. 

(/>) Form and Requisites of Contents as 
to Certainttf. ’ 

See Post tit. Variance. 

1. In an affidavit to bold to bail, the 
residence oi a clerk may be described 
to be of the office in which he is em. 
ployed. Anonymous, 2 Chit. 16. 

2. An affidavit to hold to bail on an 
Irish judgment, must shew the value of 
Irish money. Storie v. Ball, 2 Chit. 16. 

3. An affidavit to hold to bail, stat¬ 

ing “ that the- defendant was indebted 
to the plaintiff in a certain 8am,*upon 
and by virtue of a certain charter-party 
of affreightment, bearing date, &c. for 
and on account of the hire of a certain 
ship called the S, let to hire by the 
plaintiff to the defendant, and by him 
taken for a certain voyage, from the 
port of L. to P.Held, that the alle¬ 
gation that the defendant wab indebted 
for the hire of a ship in a sum which 
he had not paid, was sufficiently certain. 
Skeen v. McGregor ,, 1 Bing. 242. 

4. An affidavit to hold to bail stating 
“ that E. I. Is justly and truly indebted 
to the affirmant in the sum of 33/., being 
the amount due to the affirmant from 
the said G. P. E. I. for his subscription 
as member of a certain reading-club, 
according to the rules and regulations 
of the same,” is bad in form as well as 
in substance. Waters v. /qyce, 

1 Dow. & 160. 

6. An affidavit to hold to l^, stat¬ 
ing “ that the defendant was indebted 
to ihc plaintiff in the sum of 1000/. 
upon and by virtue of a certain memo¬ 
randum in writing, bearing date, &c. 
and signed by the defendant, whereby 
he promised the plaintiff that when he 
returned in the month of March or April 
then next, he would marry her,, or pay 
her the sum of 1000/.” without shewing 
any mutual consideration on the part of 
the plaintiff to sustain the defendant’s 
promise, is insufficient, as the Court 
can take nothing by intendment in an 
affidavit of debt, maephersotf v. Lovie, 
2 Dow. & Ryl. 69. 

S. C. 1 B. & C. 108. 

6. such affidavit, it is a suffi¬ 
cient statement of the cause of action, 
that it is for the use and occupation 
of premises ol^the creditor, and if the 


statement proceed to say, “ as tenant 
thereof,” it is no objection that there was 
not added, “to the creditor.” Pee v. 
Sellwood, 9 Price 322. 

7. A defendant having guaranteed to 
the plaintiff the payment of money for 
goods to be sold and delivered to ano¬ 
ther .person, and undertaken to pay for 
them, if be should fail to do so to the 
extent of}ft Hum certain, may benrrested 
and held to bail for the amount of goods 
sold and delivered within that sum, on the 
common affidavit. Cope v. Joseph, 

. 9 Price 155. 

8. An affidavit of debt for money 
lent, and for goods sold and delivered, 
and for work and labour done, is irre¬ 
gular if it omit to state that it was “ at 
the instance and request of the defend¬ 
ant;” altbo 'gh it stated that it was 
“ to and for his use, and on his belialf.” 
Durnford v. Messiter, 5 M. & S. 446. 

9. Where an affidavit of debt stated 
“ that B. owed to A. so much money, 
laid out and expended, and upon the 
balance of accounts,'*’ it was held in¬ 
sufficient. Eieke y.Ei'ans, 2 Chit. 15. 

10. An affidavit to hold to bail by 

the plaintiff, stating “ that the defendant 
was indebted to him in a certain sum as 
indorsee of bills of excliangCj drawn by 
E. F. upon and accepted by the defend¬ 
ant, payable to the order of the said 
E. F. at a day then past, and indorsed 
to the plaintiff,” is sufficient:, without 
farther shewing the relation between the 
plaintiff and defendant. Lamb v. I7ew^ 
combe, 5 Moore 14. 

11. So an affidavit, stating “ that the 
defendant was indebted to toe plaintiff 
in a certain sum as indorsee of a bill 
drawn by £. F. upon and accepted by 
the defendant, payable to the order of 
£. P. at a day then past,” is equally 
sufficient and certain. Lamb v. Edwards, 

5 Moore 14. 

12. And an affidavit made by J, S, 
“ that the defendant was indebted 
to the plaintiff in a certain sum, as the 
acceptor of a bill of exchange, bearing 
date on a certaiq day, drawn by the 
pkintiff onand accepted by the defend¬ 
ant, payable two months after the date 
thereof, and due at a day now past,” is 
sufficient, without farther shewing the re¬ 
lation between the plaintiff and defend¬ 
ant, or adding that the bill remained un¬ 
paid. Warmsley v. Macey, 5 Moore 52. 

13. An affidavit stating “ that W. “C. is 
justly and truly indebted to this deponent 
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in the sum of 44/. 11«. being the amount 
of a certain inland bill of exchange, 
drawn by the said IV, C. on this de« 
ponent, and by him accepted for the 
honour of tlie said IV. C., payable to 
the order of the said IV. C. at a day 
now past, and which said bill of ex¬ 
change was paid by this deponent,” dis¬ 
closes a sufficient cause of action to 
hold the defendant to bail. Brooks v. 
C/ark, 2 Ddw. & Ryl. 148. 

fej Negativing Tender. 

1. An affidavit to hold to bail by an 
agent -negativing tender of bank-notes, 
is sufficient, unless the defendant himself 
swears to a tender. 'Allison v. Atkins, 

2 Chit. 18. 

2. It is no objection that a deponent, 
a third person, who does not shew him- j 
self to be in any way connected with the | 
creditor, or to have any means of know¬ 
ing of the existence of the debt, swear 
positively that the debtor has not made 
any tender in bank- otes to the creditor, 
although he (the creditor) be living in 
England: and, if a defendant would 
avail himself of any defect in the denial 
of the tender by him to pay the debt in 
Bank of England notes, he must hrst 
put in an affidavit, stating that he has 
made such tender. Lee v. Sellwood, 

9 Price S22. 

(d) Supplemental or Counter, 

1. The Court granted a rule nisi to 
discharge the defendant out of custody 
on filing common bail, where the debt 
sworn to was 600/. on t^e balance of an 
account, and a counter affidavit was 
made on the part of the defendant, that 
the account had been settled at a much 
smaller sum. Jackson v. Tomkins, 

2 Chit. SO. 

II. OK ICOTIOKS AKn BUI.ES. 

(a) J£ow entitled. 

1. Affidavits in support of a rule to 

set aside proceedings by the assignee 
of a bail-bond, may be entitled in an 
action on it, or in the original cause. 
Kcllif V. fVrother, 2 Chit 109. 

2. But in C. P. where the bail-bond 

had been regularly assigned by the she¬ 
riff: Meld, that the affidavits must be 
entitled in the action on the bail-bond, 
and not in the original cause. Ham v, 
Philcox, 1 Bing. 142. 

3. It is irregular, on moving for a rule 
nisi for a certiorari^ to cndtle the affida¬ 
vits in any cause. Ex^parte Nohro, 

1 B. at C. 267- 


(//) Commissioners to take ioho slutll In, 
and before whom sworn, 

1. No commission for taking affida¬ 
vits in the Court of King’s Bench can be 
issued to any person practising as a con¬ 
veyancer, unless such person be also an 
attorney or solicitor of one of the Courts 
at Westminster; and no such commis¬ 
sion can issue without an affidavit, m; le 
by the person intended to be named 
therein, that he is not, and doth not in¬ 
tend to become a practising convey¬ 
ancer ; or that he is an attorney or soli¬ 
citor, duly enrolled in one of the said 
Courts, and hath taken out his certifi¬ 
cate .for the current year. Beg. Gen. 

H.T. 3 & 4 Geo. 4. 

2 Dow. & Ryl. 438. 

1 B.&C.288. 

2. And attornies and solicitors duly 
enrolled, and practising in any of the 
Courts of Grdat Sessions in Wales, or 
in cither of the Counties Pa’•tine of 
Chester, Lancaster, or Durham, must be 
comprised'within the above rule of Hi¬ 
lary Term, 3 & 4 Gen. 4 in like manner 
as attornies or solicitors of the Courts 
of Westminster. Ji?g. Gen. 

E. 1'. 4 Geo. 4. 

2 Dow. & Ryl. 870. 

1 B. & C. 65C. 

3. An attorney, before whom an affi¬ 

davit had been sworn in the country as 
a commissioner, and who bad been the 
legal adviser of one of the deponents, and 
had in London told the party really inte¬ 
rested in the cause for which the affida¬ 
vit was sworn, that he intended to move 
the Court in that particular cause, in 
which, however, he was not the attor¬ 
ney : Held, that this formed no objec¬ 
tion to the affidavit. Williams v. 
Hockin, 8 Taunt. 433. 

(c) Form and Requisites of. 

See In re Gellebrand, 1 Dow. & Ryl. 121. 

1. Though affidavits have been used 

and a motion filed thereon, they may 
be again referred to in support of a fresh 
motion. De Woolf v. - , 

2 Chit. 14. 

2. In shewing cause against a rule 
which had* been previously before a 
Judge at chambers, die same affidavits 
cannot be used, unless they are re-sworn 
and re-stamped. Chilly v. Bishjfo, 

4 Moore 413. 

.^rrd see Atkins v. Reynolds, 

2 Chit. H. 

Post. tit. SrAMPg. 
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3. An affidavit that the defendant is 
advised and believes he has a good de¬ 
fence to the action, will not satisfy the 
«;onditiun of a rule which requires him 
to swear to a good defence “on the me¬ 
rits.” Pringle v. Marsack, 

1 Dow. & Ryl. 15.5. 

•t. Where there is a defect in the 
•• uraf of an affidavit on which to found 
a rule nini, it cannot be used, nor will 
time be given except in cases of bail. 
yl»oni/mous, 2 Chit. SO. 

5. An erasure over the jurat does not 
vitiate it. Atkinson v. Thomson, 

2 Chit. 19. 

C. Whc;re there are several deponents, 
tlttir names must be insei tcil in the Jurat. 
Anom/mous, 2 Chit- W. 

7. So in the Court of Exchequer, the 
names of all the deponents must be 
written in the jut at, or the affidavit 
w ill not be rt'ceived. Reg. Gen, 

T. T. 1 Geo. 4. 

8 Price 501. 

8. And affidavits made by illiterate' 
persons must be certified to hdve been 
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read to and understood by the depo¬ 
nents, in the presence of the officer of 
that Qourt, or person administering th^^ 
oath. Rfg. Gen. T. T. 1 Geo. 4. 

8 Price 501. 

9. And it must be so certified in the 
jurat; and that the deponent understood 
the affidavit, and signed it in the pre¬ 
sence of the Commissioner taking the 
same. Rfg. Gen. H. T. 40 Geo, 3. • 

8 Price 504. 

10. Affidavits to be used on a special 

application, must be filed oDe clear 
day before such application is made: 
and where notice of motion is neces¬ 
sary, the filing of the affidavit must be 
mentioned at the foot of the notice. 
Reg, Gen. H. T. 1 & 2 Geo. 4. 

9 Price 88. 

11. No offit e copy of an affidavit can 
be received or read in that Court, unless 
it has been previously examined anil 
signed by the attorney or clerk in Court 
making the same, or his accredited 
agent. Reg, Gen. E. T. 2 Ceo. 4. 

' f) Price 298. 
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TUIRB PERSONS FROM ACTS > 10 

OF - 3 

I V. 1’EKSONAE rights and EIABl- 1 

CITIES OF AGENT TO THIRD > 11 

PERSON.S ----- ) 


I. RIGHTS OF, WITH REFERENCE TO 
PRINCIPAL. 

1. A plaintiff who has made a con¬ 

tract as agent for a third person, cannot 
sue as ^.rincipal without giving notice to 
the defendant previously to the com¬ 
mencement of the action, that he is the 
party actually interested. Bickerton v. 
Burrell, 5 M. & S. 383. 

2. Where an agent^mployed in endea¬ 
vouring to carry a bill through Parlia¬ 
ment for making a railway, sued the 
chairman of a Committee of Subscribers 
to the undertaking, for h'is work and 
labour, and expenses inctirred as such 


agent, and it appeared that the agent 
was himself a subscriber to the under¬ 
taking: Held, th.Tt the action was not 
maintainable. Holmes v. Higgins, 

2 Dow. & Ryl. 196. 
S. C. 1 R. & C. 74. 

11. DUTIF.S AND. RESPONSIBILITIES OF, 
IN REGARD TO PRINCIPAL. 

1. A power of attorney authorising 
an agent to demand, sue for, recover, 
and receive, by all lawful ways and 
means, all monies, debts and dues 
whatsoever, and to give sufficient dis¬ 
charges, does not authorise him to in-‘ 
dorse bills for his principal. Murray 
V. East India Company, 

5 B. & A. 204. 

2. The mere circumstance of a prin¬ 
cipal’s drawing bills on bis factor to 
whom g^ods were consigned, to be pro¬ 
vided for out of t;.e proceeds of such 
goods, does not authorise the factor to 
pledge them for the purpose of raising 
money to meet the bills. Gill v. Kymer, 

5 Moore 50.3. 

3. A contract, establishing hetwpen 
tlic contracting parties the relationshiji 

c 
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of principal and agent, is made absolute 
in law by the latter’s acting under it: and 
an insurance-broker cannot, as an.agcnt, 
dispute tlte claim of his only known 
principal, on the ground that other per¬ 
sons were interested in the subject mat¬ 
ter of the insurance:—their claims would 
be a question between the assured, and 
the persons so claiming to be interested. 
• Roberts v. Ogilbp, 9 Price 269. 

4. an auctioneer, being employed 
to sell an estate belonging to B. entered 
into and signed an agreement with C. 
for tlie purchase, in his own name, as 
agent of B., and B. shortly afterwards 
signed it, and added, “I hereby sanction 
this agreement, and approve of A.’s hav¬ 
ing signed the same on my behalf:” 
Held, that A. was not personally respon¬ 
sible. Spittle V. Larcnder, 

5 Moore 270. 

5. A. consigned and shipped goods 
to Judia for sale; and in his letter of in¬ 
structions to his agent £., directed him 
to invest the proceeds in certain speci¬ 
fied articles of merchandize, or in bills 
at the exchange of the day, and remit 
them to England. B., instead of com¬ 
plying with this order, invested the pro¬ 
ceeds in a commodity not specified in 
his letter of instructions, and informed 
A. of the purchase by letter, and trans¬ 
mitted a bill of lading for the goods, 
which reached A. on the 29th May, who 
notified to an agent of B. on the 7th 
August, his dissent from what had been 
done:—The goods having in tlio mean 
time been lost at sea: Held, that the 
laches of A., in delaying his notice of 
dissenl so long, discharged Jl.’s liabi¬ 
lity. and that the Jury were warranted 
in finding that A. hud assented to the 
purchase made by B. Prince v. Clark, 

2 Dow. ffe Ryl. 266. 
S. C. 1 B. & C. 186. 

6. By the 47th Ceo, 3, sess. 2, c. 28, 
s. 29, “ All contracts for coals are to be 
fairly entered in a book to be kept by 
the factor and subscribed by the buyer; 
and a copy of such contract is to be 
delivered by the factor to the clerk of 
tlie market, within an hour after the 
close of such market,” Where, there¬ 
fore, a factor, having coals consigned to 
him for sale by A. sold the same, and 
entered the contract ,in his book as hav¬ 
ing been made for C., the master of the 
ship by which they were sent, and such 
contract w.is not signed by the pur¬ 
chaser ; but in the copy delivcredj^ the 


clerk of the market the purchaser’s 
name, as well as that of the factor, were 
inserted; and the latter had no autho¬ 
rity to insert the name of the master in 
his contract, but it w'as a common prac¬ 
tice in the coal trade so to do. Qiiccre, 
whetlier under these circumst.'inces an 
action might be maintained in die name 
of C. for the price of the coals. Hudson 
v. Granger, 6 B. & A. 27. 

HI. OBUOATIOU OF PKINCIFAI. TO 
TUIKD F£RSOMS FBOH ACTS OF. 

See Post. tit. Distress. 

1. The mere circumstance of a prin¬ 
cipal’s drawing bills on his factor to 
whom goods were consigned, to be pro¬ 
vided Ibr out of the proceeds of such 
goods, does not authorize the factor to 
pledge them for the purpose of raising 
money to meet the bills. 

Where, therefore, a factor became 
bankrupt, and the pawnee had after¬ 
wards sold the goods: He’1,that the 
principal might recover as against liim 
the whole of the proceeds of such sale, in 
an action for money had and received, 
although the factor had appropriated 
part of the money advanced by the 
pawnee, to the payment of one of the 
bills drawn by his principal. Gill v. 
Kymcr, 5 Moore 503. 

2. And where a foreign merchant 

consigned goods to his correspondent in 
London, who pledged them with a fac¬ 
tor as and for his own jiroperty, and re¬ 
ceived tiie amount in advance, and after¬ 
wards became bankrupt; Hehl, that tlic 
factor was liable to the foreign mer¬ 
chant in trover for the goods. Duclos v. 
Hyland, 5 Moore 518. («.) 

3. Where A. and B. having agreed to 
purchase cottons on their joint account, 
directed their brokers to purchase the 
same, and purchases having been made. 
East India warrants or orders for delivery 
were made out in the name of the bro¬ 
kers, and the cottons were left in their 
possession, as the brokers of A., and 
immediately after the purchases B. paid 
A. one-half the value:—After consider¬ 
able purchases bad been made, the bro¬ 
kers were informed that B. had an in¬ 
terest in the goods purchased. A., after 
this, directed thc«brokcrs to procure 
him a loan on the security of the war¬ 
rants, and C. advanced money by di.-- 
counling bills drawn by A. upon the 
brokers; as a security for which, the 
whole of the warrants were deposited 
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with C- by the brokers. While they 
were so deposited, the brokers received 
directions both from A. and B. to make 

division of the goods held on their 
joint account; which they did, by appro¬ 
priating specific warrants to each party, 
and which division was approved of by 
both. Before the bills became due, the 
brokers were directed by A. to get one- 
lialf renewed, which C. agreed to do, 
and discounted fresh bills; and the. bro¬ 
kers then left in thehands of C’., as a se¬ 
curity fur the money thus advanced, the 
warrants belonging to B, ; C., however, 
not then knowing that B. had any inte¬ 
rest in litem: Held, that the first pledge 
did not transfer to C. any interest in that 
part of the goods whicli belonged to M .; 
and that the second pledge was the 
pledge of a specific chattel belonging to 
B. which the brokers had no authority 
to make. Barton v. ft 'illiams, 

5 B. & A. S95. 

IV. PEnSOHAt RUlItTS AND LIABILITIES 
OK AOKNT TO TH 1 UD PEItSONS. 

1. Where a foreign mcrchaht con¬ 
signed goods to his correspondent in ' 


Bondon, who pledged them with a far- 
tor as and for his own property, and re¬ 
ceived the amount in advance, and after¬ 
wards became bankrupt: Held, that the 
factor was liable to the foreign mer¬ 
chant in trover for the goods. Duclos 
V. Ryland, 5 Moore 518. {it.) 

2. An agent to a country bank, to 
whom the plaintiff sent a sum of money, 
in order to procure a hill upon Lomlon, 
drew it in his own name fur tlic amount 
upon the firm in houdnn, the two firms 
being die same: Held, tliat the agent 
w'as personally liable as drawer, although 
the plaintiff knew that he was agent, and 
supposed that the bill was drawn by 
him as such, and on account of th<> 
comitry bank, to which the agent paid 
over the money, [.eailbittrr v. Farnm-, 

5 M. & S. 345. 

3. Where an auctioneer delivered 
goods without receiving the price from 
the purchaser, Held that he \v:is liable 
to the plaintiff (his employer,) for not 

‘giving an accurate account of the full 
produce of the goods. Brincii v. Staton., 

•i Chit. 353. 


. AGREEMENT. 

See Spittle v. Latemkr, 5 Moore 270. Ante, la.st jiagc. 

Doc d. Ncuhy v. Jackson, 1 B. & C. 448. Post. tit. Ejectment. 


CONSTRUCTION AND OPERATION OF. 

1. A. being in partnership with B., 

signed an agreement on behalf of the 
house of A. and B. A. died and B. 
survived him : Held, that an action on 
the agreement was well brought against 
the r.vccutors of B. Calder v. Ruther¬ 
ford, 3 Brod. & Bing. 302. 

2. By a letter of credit, merchants in 
•London agreed to accept at ninety days' 
sight the drafts of a merchant at Deme- 
rara, on receiving invoice bills of lading, 
Arc. of certain colonial produce to be 
remitted; and added, that on receiv¬ 
ing these documents, and no irregularity 
appearing, they would accept his drafts 
at the usual date, to the extent of 
30,000/.” In pursuance of this agrees 
raent, two several cargoes were remitted 
in different ships, and shortly afterwards 
the consignor drew a bill at six months’ 
sight upon the credit of the cargoes 
remitted, and in the bill directed the 
same "to h( ehrirgrd to account as ad¬ 
vised," witiiout specifying to the account 


of which cargo it was to be placed, 
and the consignees refusing to accept; 
Held, that they were liable upon their 
agreement in damages for not accepting. 
Idling V. Barclay, 2 Dow & Ryl. 530. 

iS. C. 1 B. & C. 398. 

3. An agreement between two coach 

masters not to oppose each other, and 
charge the same prices, is legal. Hearn 
V. Griffin, 2 Chit. 407. 

4. Contracts by which brewers, bind 

publicans to deal with them are not to be 
favoured in law, as tending to prejudice 
the health of the subject. Thornton v. 
Sherratt. 8 Taunt. 529. 

5. An executory agreement for a 
share of a vessel with a present interest 
therein, though the purchase-money 
is to be paid with interest at a future 
time, is void by the 26 Geo, 3, c.. 60, 
s. 17, and 34 Geo, 3, c. 68, s. 14, un¬ 
less it contain a recital of the certificate 
of the ship’s registry. 1'iiildrU'v. Leeder, 

2 Dow. & Ryl. 499. 

^ S. C.IB.& C. 327. 
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6 . Tho mere clrcuinstaucc that an 
agreement contains a provision for its 
being made a rule of Court, will not of 
itself authorise the Court to order it to be 
done. Sferrs v. Ilarroii, 1 Bing. 133. 

7. The Court will not compel the 


piuintiif to deliver to the defendant a 
copy of an agreement, iu order to cnahh: 
the latter to plead iu abatement tl)at 
the agreement was signed jointly by 
himself and others. .Beak v. Bird, 

2 Dow & Ryl, 4iy. 


AMENDMENT. 


I. IN .wuiTs - _ . - page 12 

II. — MATTEItS UEtATIVE ) 

TO BAIL ----- j 

III. - IJKCLAllATIONS ANd") 

SUBSEQUENT PLEADINGS^ 

IV. - OIUDEHS OV NISI pnius ) 

AND REFERENCE - - ^ ^ 

V. — MOTIONS AND RULES - ib. 

VI. — RECORDS AND VERDICTS ib. 

VIL - JUDGMENTS - - - . ib. 

VIII. — PENAL ACTIONS - - ib. 

I. IN WRITS. 

1. A writ having a wrong return 

eannot be aided by a correct day be¬ 
ing mentioned in the notice to appear. 
Anumimons, 2 Chit. 356. 

2, Before a writ is returnable it may 
bo altered and re-sealed as to the return 
day without being re-stamped, provided 
no Term intervene between the teste 
ami the day on which it is ultimately 
made returnable. Durdon v. Hammond, 

Q Dow 8c Ryl. 211. 

S. C. 1 B. & C. ill. 

8. Where an attudiment of privilege 
was made returnable after the cssoign 
day, and before the quarto die post, 
instead of a day certain iu full Term; 
the Court allowed it to be amended on 
payment of costs by the plaintiff, and 
those of the applicatioa by the defend¬ 
ant to set it aside. Adams' v. Luck, 

6 Moore IIS. 
S. V. 3 Bred. & Bing. 25. 

4. If the defendant's name is stated to 

be John in llie writ, and Joseph in the 
notice to apjieor, it may be amended; 
and therefore a rule to set aside the 
proceedings for irregularity was refused. 
Badgett V. Lee, 2 Chit. 355. 

5. A sheriff having returned a levy 
under a writ of Jien facias, cannot re¬ 
turn to tlie venditioni exponas that he 
,has sold the goods, but detains the 
money for another party, under a prior 
writ of execution; and the Court of Ex¬ 


chequer will not, after snch a proceeding, 
give the sheriff leave to amend his re¬ 
turn ; and they discharged an order to 
shew cause why the sheriff should nu( 
be allowed to amend such return, as 
beieg made too late, with costs; and 
refused a motion made instanfrr, for 
an attachment against him, as prema¬ 
ture. Rotcc V. Tapp, 9 Price 817. 

6. Where a sheriff returned to a 
capias which had been i.-isued by the 
plaintiff against the defo"dant, wlio 
■ was already in custody and afterwards 

escaped,' *< I have takPn the defendant, 
whose body remains in the prison of," 
8cc., the Court refused to allow him to 
amend the rcturn-by striking it out aiiil 
making another according to the fact. 
Ibbolson V. Tindal, 1 Bing. 158. 

7. The return to a writ of inquiry, if 
defective, may be amended by the award 
of the writ entered on the roll, after the 
inquisition of damages has been taken; 
and consequently the defect in the re¬ 
turn does not vitiate tlte proceedings, 
or affect the jurisdiction of the sheriff. 
Pippet v. Ileum, 1 Dow. & Ryl. 260. 

8. An amendment is so little favoured 
in a writ of right, that after au araentl- 
ment had been made under a Jmlgu's 
order, the Court discharged the order. 
Tooth v. Boddini^ton, 1 Bing. 208. 

9. The Court will not direct in what 
manner Justices shall make their return 
to a'mandamus ; but if the return made 
be sufficient to raise the question in¬ 
tended to be agitated, tl»e Court will, 
at the instance of the party interested, 
make a rule giving the Justices liberty 
to amend in the manner required, if they 
shall be so minded. Itiw v. Marriott, 

1 Dow. & Ryl. 166. 

II. IN MATTERS RELATIVE TO BAIL. 

See Post', tit. Bail. 

1. In bail by affidavit, time will not 
be given to amend a mistake in the jurat, 
occasioned by 4)c error of the Commis- 



In Maltcrs rcluthe to Tiitil. [AMENDMliNT. II. III.] In Decluratims, Jjc. 13 


Stoner in the country, unless the de¬ 
fendant produces an affidavit of merits. 
Burford v. Holloway, 

^ 2 Dow. & Ryl. 302. 

* 2. Where an affidavit to hold to bail 

named five defendants, and separate 
bailable process was issued against one, 
and a bail-piece taken, in which he alone 
was named; and afterwerds serviceable 
process was issued against tlie other 
four, who were not named in the bail¬ 
able process; and the declaration was 
against all the 6ve; the Court permitted 
the plaintiff to amend the recognizance 
of bail, by inserting the names ol^ the 
four defendants who bad been at 6rst 
omitted. Chriniie V, Walker, 

i Bing. 200. 

III. IN DECLARATIOXS AND SUBSEQUENT 
PLEA DINGS. 

1. The Ct)iirt allowed a declaration 

to be amended after a nonsuit, where a 
fresh action would be otherwise barred 
by the statute of limitations. ' Dnrtnall 
V. Howard, 2 Chit. 28. 

2. In an action for breach of promise 
of marriage, the declaration contained 
three counts ; the first to marry on rt'- 
c)uest, the second within a reasonable 
time, and the third generally. On a mo¬ 
tion to amend the declaration, by insert¬ 
ing a new count to marry on a particular 
day, the Court of C. P. ordered the first 
count to be amended, by striking out the 
promise to marry on request, and intro¬ 
ducing a particular day therein, although 
iho declaration had been filed more than 
two Terms before the application was 
made; and they directed the" costs of 
such application to abide the event of 
llie cause. Horst on v. Shi 11 iter, 

6 Moore 490. 

3. In covenant for not repairing, 
if the covenant to repair contains an ex¬ 
ception of “ casualties by fire,” it is 
fatal on von cst factum to state it in the 
declaiation as a general covenant to re¬ 
pair, omitting the exception ; and tliat 
Court will.not allow the plaintiff to 
amend on payment of the costs of the 
trial, but leave him to his remedy, by 
bringing a fresh action. Brown v. Knilt, 

5 Moore 164. 

4. A plaintiff having been nonsuited 
at Nisi Prius on the ground of a variance 
between the contract set out, and that 
proved, the Court granted a new trial. 


with leave to amend the declaration ge¬ 
nerally on payment of costs, with liberty 
to Uie defendant to yilead dc novo or de¬ 
mur. WiUUims v. Pratt, 

5 B. & A. 896. 

5. The »m roll was allowed to 

be amended by inserting a special title 
to a declaration, the defendant having 
appeared after he became of age, which 
was after tire first day of Terra. Boi/.s 
V. Edmeads, 2 Chit. 22. 

6. A plaintiff in ejectment was per¬ 

mitted to amend his declaration on pay¬ 
ment of costs', by adding a new count 
on another demise, after three Terms had 
elapsed, and tlie roll had been made up 
and carried in. Doe d, Beaumont v. Ar- 
milage, 1 Dow, & Ryl. 173. 

S. C. 2 Chit. 302. 

7. Where judgment in ejectment was 
signed sixty years ago, when the Court 
of Chancery granted an -injunction to 
stay execution, and nothing appearing 
to have been done in the cause since, 
the Court of King’s Bench refused to 
enlarge the term in the declaration, for 
the purpose of enabling a descendant of 
the original plaintiff to sue out a scire 
facias, in order to revive the judgment, 
and takeout a writ of possession against 
the heir at law of the original defendant, 
unless it were quite clear that siich 
amendment would work no injustice. 
liradncy v. Hasselden, 

2 Dow. & Rvl. 227. 

S. C. 1 B. &'C^ 121. 

■ 8. The Court will not order a de¬ 
fendant to amend a plea in which issue 
lias been joined, on a doubt suggestcJ, 
whetlicr the plea meets the declaration ; 
but will give the plaintiff leave to with¬ 
draw thotritni/itc;', and demur. Aitwand 
V. llonacich, 1 Dow. & Ryl. 473. 

9. If a defendant obtains leave to 

amend his pleadings on payment ofeosts^ 
it docs not seem necessary under the 
words “ usual terms,” that he should be 
prepared to go to trial at the ensuing 
Sittings after the then Term. Edmmiils 
V. Walter, 2 Chit. 292. 

10. After trial and verdict for the 
plaintiff, the defendant was allowed to 
amend his pleas, . nd have a new trial, * 
on payment of costs. Storerv. Gordon, 

2 Chit. 27. 

11. The Court will not permit a plea 

in abatement to be amended; but will 
allow the plaintiff to withdraw a demur¬ 
rer to such plea, and reply, Atkinson 
V. -— (Crcnt.) 2 Chit. 5. 
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12. A plea jmis darrem cotitimiance 
of a release by one of the lessors of the 
plaintiff is bad on general demurrer, 
and the Court would not give leave to 
amend. Doe d. hyne v. Brewer., 

2 Chit. 32S. 

IV; IN OBDESS OF NISI FlUUS AND KE- 
FEBENCE. 

1. The Court refused to amend an 
order of nisi pritts according to the terms 
coiit.'iined in a paper signed by the coun* 
scl at the trial; Uie intention of the par¬ 
ties appearing from their subsequent acts 
to have been in favour of the terms of 
such order. Peannan v. Carter, 

2 Chit. 29. 

2. If all matte, s in difference in the 

cause arc agreed to be referred to an 
arbitrator, and the associate, by mistake, 
draws up the order of reference general¬ 
ly as to all matters in difference between 
the. parties, it cannot be amended ; but 
they must go down to another trial. 
Ruwtree v. King, 5 Moore 1C 7. 

V. IN MOTIONS AND BOLES. 

The Court will not amend a rule for 
a new trial, by providing that the action 
shall not abate by the death of a party, 
wltere a surety has previously entered 
into a bond for payment of the damages 
and costs of the second trial. Lopez v. 
De Tastet, 8 Taunt. 712. 

VI. IN HECOHJIS AND VEBDICTS. 

1. If, on an issue on nul tkl record, 

there is a variance between the record 
and declaration, the Court will per¬ 
mit an amendment, on payment of costs. 
DouMeday v.-, 2 Chit. 27. 

2. Where a plea was pleaded to the 

whole declaration, but the matter of the 
plea was in truth but an answer to part, 
and a verdict was obtained and judg¬ 
ment given for the plaintiff, and a writ 
of error brought,—the Court refused 
to allow the record to bo amended, 
by inserting judgment by nil dicit to 
the part unanswered—on the ground 
that such amendment was unnecessary. 
Paterson v. Everard, 2 Chit. SO. 

3. Upon error assigned of a misno¬ 
mer of the Christian name of one of the 
plaintiffs below in the warrants of 


attorney, the Court of Exchequer 
Chamber held it to be immaterial; and 
allowed the transcript of the record to 
be amended before amendment in the 
Court below, where there had been no 
verdict and judgment entered in the 
nisi prius record and judgment-roll upon 
a plea of set-off. De Tastet v. Rucker 
(in error), 6 Moore 135, 

S. C. 3 Brod. & Bing. i-5. 

4. Where the Jury, in an action of 
debt on the statute 2 and 3 Edw. G, 
c. 13, which gives treble value for 
not setting out tithes, found damages 
which amounted only to the single value: 
Held, that the Court could not amend 
the postea, by entering the verdict for 
the nreble value. Sundj'ord v. Porter, 

2 Chit. 351. 

VII. IN JUDGMENTS. 

1. A rule to shew cause at Chambers, 
w'hy a judgment which had been entered 
up by mistake on a warrant o'" attorruw 
(for a less sum than that secured by it) 
should nolt be amended,—will not be 
granted on the consent of an attorney 
who was employed by both parties, but 
there must be some other person autho¬ 
rised. Anonymous, 2 Chit. 24. 

VIII, IN PENAL ACTION'S. 

1. An amendment was allowed in a 
gtd tarn action, by correcting an error in 
the declaration in the description (jf the 
persons to whom part of the penalty was 
given, though the defendant had pleaded 
early enough for the plaintiff to have gone 
to trial at the assizes after an issuable 
Term, and had neglected to do so, as 
well as delayed in making up the issue 
till a subsequent Term. Solomons v. 
Jenkins, 2 Chit. 23. 

2. In an action of debt, to recover 

penalties against a sheriff’s officer for 
extortion, under the 32 Geo. 2, c. 28. tlie 
Court of C. P. will not allow the declara¬ 
tion to be amended by inserting new 
counts on the 23 Hat, 6, c. 9. IFright 
v. Ager, 5 Moore 330. 

3. A record may be amended in a 
penal action by inserting a similiter, 
though the objection was taken at the 
trial. IVright v. Horton, 2 Chit. 25. 
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(b) Trusts and Interests of\ 

► Parties, how stated pagej '* 

(c) Securities, how described 16 
(f/) Consideration, how cx-\ 

pressed . - - - J 

Ill. WHEN AND HOW SET ASIDE • lb. 


I. ACTION FOK, WHEN HAINTAINABI.E. 

1 . An instrument reciting that it 
liad been agreed to sell an annuity, 
secured upon property in possession of 
the grantor, but containing no words of 
present grant, cannot be sued upon in a 
Court of law, even though it were en¬ 
rolled. In re Locke, 

2 Dow. & Ryl. 

2. Debt does not lie for the arrears 
of an annuity issuing out of lands, and 
payable to the annuitant for life, al¬ 
though it is not stated in the declaration 
that (he grantor had a freehold in the 
premises out of which it was payable;— 
as it must be infi'rrcd that he had such 
an interest where nothing appears to the 
conirarv. Kelly v. Clubbe, 

6 Moore 335. 

II. MEMORIAt.. 

(;/) Knrolment and Repstry of 

1. Wlipic the plaintUl* had assigned 

an interest in coal veins to the defend- 
;ints, ill ronsidoration of an annuity for 
her lif.. and for the jKiyment of which 
a bond was conditioned : Held, that 
such bond did not require enrolment, 
under the 53 CUo. 3, c. 141. James 
V. Javtii, 5 Moore 479. 

And see S. P. IIitrr.son v. Smithcrins;alc, 

Id. 481, 

2. An annuity-bond, given in con¬ 
sideration of the natural love and affbe- 
tion which a son bore towards his mo¬ 
ther, and for making some provision for 

' her support and maintenance, need not 
be registered, under the 17 Geo. 3, 
c. 2(', aUhoiigh it appeared that the 
^■!antor sold her trade and the money 
ari.sing therefrom, together with what¬ 
ever money she possessed, to her son, 
foi *hc; purpose of establishing him in 
hiisiiscss. Keats v. Hick, 

5 Moore 629. 

(h) I'rusts and Interims of Parties, how 
stated. 

1. A surety who charges his estate 
in fee simple, of which he was seized 
in possession at the time of granting 


an annuity with the payment of it, and 
I which estate was of greater annual value 
than the annuity, is a grantor within the 
meaning of the 13 Geo. 3, c. 26, 
s. 8, and therefore no memorial is re¬ 
quisite. Darwin v. Lincoln, 

5 B. & A. 441. 

2. By the 53 Gcu. 3, c. 141, the 
memorial of an annuity must contain 
the description and places of residence 
of the witnesses to the annuity deed. 
Darwin v. Lincoln, 5 B. K A. 444. 

3. Tor by the second section of that 

statute it is provided that the memorial 
of any deed, or otiicr instrument for 
securing die payment of an annuity, 
must contain the names and places 
of residence of the witnesses:—There¬ 
fore where the subscribing witness 
to a warrant oi attorney, given as a col¬ 
lateral security to secure an annuity, 
was described in the memorial as “ C. 
R. clerk to IV. A. of Gt. M.-St. in the 
county of M. Held, that the memorial 
in this respect was not a compliance 
with the statute, as C. R. did not reside, 
but only attended at the office at Gt. 
M.-St. at the time, and the warrant of 
attorney was set aside. Smith v. Prit¬ 
chard, 1 Dow. & Ryl, S74. 

S. C. 5 B. & A. 717. 

But sec the statute 3 Geo. 4, c. 92. 

4. And by the sixth section of that sta¬ 
tute, it is enacted, that within thirty days 
after the execution of every deed, &c. 
whereby any annuity or rent-charge shail, 
from and after the passing of the said act, 
be granted for life or lives, or for any term 
of years, or greater estate determinable 
on life or lives, the memorial of the date 
of every such deed, &c.—of the names 
of all the parties, and all the witnesses 
thereto, and of the person or persons 
for whose life or lives such annuity or 
rent-cliargc shall be granted, and of the 
person or persons by wliom the same is 
to be beneficially received, shall be en¬ 
rolled in Chancery, in the form or to 
the eflect therein exemplified, with such 
alterations as the nature and circum¬ 
stances of any particular case may rea¬ 
sonably require; aid in a schedule the 
following directions are given as the 
mode of describing the witnesses in the 
memorial:—At the head of one of se¬ 
veral columns, which are to contain the 
substance of the deeds, stand the words 
“ names of witnesses and underneath, 
a^ujiplicable to indentures of lease and 
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release, the letters and words, “ E. F. of 
-; O. H. of --and as ap¬ 
plicable to a bond and warrant of attor¬ 
ney- to confess judgment, the letters 
“ E. F., G. H.” Where the witnesses 
to the deeds for securing thfc payment 
* of the annuity, were attorney's clerks; 
Meld, that they were sufficiently de¬ 
scribed in the memorial as clerks to E. 
II. (their employer), of B. (the em¬ 
ployer’s residence), St. John v. Champs 
mys, 1 Bing. 77- 

5. Where the memorial of an annuity- 
deed described one of the subscribing 
witnesses to the warrant of attorney by 
the initial of his Christian name, instead 
of setting it out rt length: Held not to 
be a compliance with the S3 Geo. 3, 
c. 141, s. ^; and the Court ordered the 
warrant of attorney for securing such 
annuity to be set aside. Chetk v. Jeffe- 
nc«, 3 Dow. and Kyi. 185. 

S.C. HD.&C. 1, 

(c) Securities, how described. 

1. Where an annuity was secured by 
bond and warrant of attorney, and by an 
indenture charging lands, which stated 
the annuity to be granted in considera¬ 
tion of 1050/. paid by the grantee to the 
grantor, on whicli was indorsed a receipt 
ior the money from the grantee by pay¬ 
ment of T, H. his agent, and the iadbn- 
ture.jdso contained a proviso, that exe¬ 
cution should not be taken out upon the 
warrant of attorney, until forty days 
after the day limited for the payment of 
the annuity; and the memorial set forth 
the bond with its date, and the inden¬ 
ture as bearing eren date therewith, but 
omitted any mention of the proviso: 
Held, that the memorial sufficiently con¬ 
tained the date of the indmture, and 
need not have set forth the proviso; 
and that the receipt, coupled with the 
indenture, sufficiently described the per¬ 
son by whom the consideration was 
paid. Doe d. Mason v. Phillips, 

5 M. & S. 369. 

(//) Consideration, how expressed, 

1. Where part of the consideration of 
an annuity consisted of a draft payable 
at a bankers: Held, that it was neces¬ 
sary to state in the memorial at what 
time such draft was paytible; and the 
application for setting aside the apeuri- 
ties being made twelve years aftw the 
execution of the deed, and the 

deaths of the attesting witnesses, the 
Court of C. P. imposed on ^e|;ra||tors 


the terms of returning the principal, on 
taking an account befbi e the Prodiono- 
tary. Drake v. Rogers, 4 Moore 402. 

2. A fair and hona-Jide sale of an in¬ 
terest in land, where the consideration 
in part or in whole is an annuity to be 
be paid to the vendor, tlie consideration 
for granting such annuity is not a pecu¬ 
niary consideration or money’s worth, 
within the meaning of the statute 53 
Geo 8, c. 141. James v. James, 

5 Moore 479. 

And see Harrison v. Smitheringalc, 

Id. 481. 

3. An annuity-deed contained a cove¬ 
nant by the grantor that he would not 
at any time daring the continuance of 
the Annuity go upon the seas, or parts 
beyond them, without first giving the 
grantee seven days’ notice in writing of 
such his intention, in order to enable 
him to pay such additional premiums of 
insurance as might be incurred on ac¬ 
count thereof, which prei iunis the 
grantor covenanted to pay to the 

I grantee : *Held, that it wa.s not ncces- 
I sary to state such covenant in the mc- 
; morial under the statute 53 Geo. 3, 

I c. 141. fVood V. Perrott, 5 Moore G3. 

4. Where the grantor of nn annuity 

assigned a policy of assurance on his 
own life to the grantee, whereby tbe lat¬ 
ter was enabled to insure the life of the 
former, at a less premium than he other¬ 
wise might have done : Held, that such 
assignment was no part of the considera¬ 
tion, and need not have been set out in 
the memorial, under 53 Geo. 3, c. 141, 
s. 2. the other requisites of that statute 
having been complied with. Morris v. 
Jones,* 3 Dow. & Ryl. 2C3. 

HI. WBEH AVI) UOW BF/r ASIDE. 

' 1. On a motion to set aside an an¬ 
nuity after a lapse of eleven years, on 
the ground of a mistateroent in the consi¬ 
deration, the affidavits should state that - 
the parties are alive. Amstead v, 
At'kins, 2 Chit. 32. 

^Where an annuity is sought to be 
set aside on the ground of tbe insuffici¬ 
ency of the consideration, there must be 
an affidavitof the circumstances from fhe 
grantor himself. Dartvall v. Wellesley 
{Marquis), 3 Brod. 8/ Bing. '235. 

3. Where a judgment had been en¬ 
tered upon a warrant of attorney to 
secure an annuity, it wua set aside be¬ 
cause there was no memorial, though it 
, it was omitted at the request of .the 
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j^rantor; and the Court refuscd*to take 
the warrant of attorney off the file. 
Ammymous, 2 Chit. 34- 

^ 4. It is discretionary with the Court, 

whether they will give relief under the 
fourth section of the Annuity Act, 17 
Geo. 3, c. S6; and they may either va¬ 
cate the securities given for an annuity 
in case of a violation of that clause, or I 
do so on certain terms, or refuse to do 
so altogether, according to tl»e circum¬ 
stances of each particular case:— 
Where therefore, after the considera¬ 
tion of an annuity had been paid to the 
grantor, the latter immediately paid 
back to the grantee (who was in part¬ 
nership as an attorney with two gtber 
persons) a sum for procuration-money, 
in pursuance of an agreement for that 
purpose, and there appeared to be no 
fraud or collusion: Held, that the deeds 
were not void by the fourth section of 
that statute, and that the Court might 
impose such terms upon the parties as 
seemed just and reasonable^ Girdle- 
Aioiie V. Allan, 2 Dow. & Ryl. 1.50,157. 

S. C. 1 B. & C. 61. 

.5. Where, upon the grant of an an¬ 
nuity, the agent of the grantees, on pay¬ 
ing the consideration-money, retained 
a considerable sum for the expenses of 
preparing the deeds, and a further sum 
by way of advance to answer the first 
year's payment of the annuity; tlie Court 
of C. P. set aside the deeds against a per¬ 
son who was surety for the payment of 
the annuity bv two collegians, who were 
minors at Cambridge ;—on the ground 
that this was an illegal retainer; but they 
imposed on such trustee the terms of 
returning the principal with interest, on 
tahliig an account before the Prothono- 
tary. Mercc v. Hammond, 6 Moore 4 f)l. 

6. That Court set aside the securities 
for an annuity after a lapse of six years, 
for two of which it had been paid, on 
the ground that the consideration-money 
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did not belong to IV., as stated in the 
sectrrities, but to 6',; and that the 
name of the person on whose be¬ 
half the money was paid, was not truly 
set forth in the receipt thereon, C, being 
alive, and having claimed the considera¬ 
tion-money and the annuity as his own. 
Williams v. Ilockin, 8 Taunt. 435. 

7. An annuity being in arrear, and 
the rent of an estate on which it was 
secured being unpaid, the trustee of the 
estate, who had negotiated tl^e annuity 

j between the grantor and grantee, having 
advanced a sum to the latter in anti¬ 
cipation of the coming rents, and re¬ 
ceived from the grantee on such ad¬ 
vance the cemmission which he usually 
received on annuity payments; the Court 
ofC. P. set aside an execution, which (the 
rents proving insufficient) was afterwards 
issued for that sum in the name of the 
grantee, against one who as surety for 
the payment of the annuity, had given 
a warrant of attorney to confess judg¬ 
ment. Williamson v. Goold, 

I Bing. 171. 

8. So that Court afteAvards set aside 
an execution which the grantee had 
issued for the same sum against the 
grantor. Car roll v. Goold, 1 Bing. 190. 

9. Where, upon the grant of an an¬ 
nuity, the agent of the grantee, on pay¬ 
ing thp consideration-money, retained, or 
caused to be returned tohim, a considera¬ 
ble sum for the expenses of deeds, 
investigating title, journies, &c., (tivo 
witnesses brought from a considerable 
distance for the purpose of attesting the 
annuity-deed, having first retired); that 
Courtheld that this was an illegal retainer, 
for which the grantee was responsible, 
and on that ground set aside the an¬ 
nuity ten years after it bad been granted 
and acted on, though the grantee alleg¬ 
ed tljat he bad given no authority for, 

I and was ignorant of such retainer, 
j Williamson \. Goold, I Bing. 234. 


APOTHECARY. 


1. A bond by ae apothecary, not to 
set up business withir twenty miles of 
A., is not illegal as being in restraint 
of trade. Haywood v. Young, 

2 Chit. 407. 

2. 'The statute 55 Geo. 3, c. 194, 
which was passed on the . 12th 


1815, does not extend to jiiersons prac¬ 
tising as apothecaries previously to the 
1st in that year. A person who 

practised as an apothecary,-previou* to, 
but not on the 1st August, without.a cer¬ 
tificate, was however, held to be liable 
to the penalties of that act. Qaarc, whe- 

D 
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ther an infant can lawfully practise as an 
apothecary, without reference to that 
statute. Apothecarivs Campany v. Koby, 
1 Dow. & Ryl. 564'. 
.S'. C'. 5 B. & A. 949. 
8. Jr an action to recover Uie amount 


of an apothecary’s bill, the plaintiff, who, 
under the 55 (jco. 3, c. 194, proved a 
certificate from the Society of Apothe¬ 
caries, need not also prove an appren¬ 
ticeship served. S/ierwm v. Smith, 

1 Bing. 204. 


('Inclosure. 

APPEAL. — See Post. tits. < Poor. 

(^Sessions. 

APPEARANCE.—See Practice, Post. 
APPORTIONMENT.—See Post. tit. Landlord and Tenant. 


APPRENTICE. 

.See also Post. tit. Poor. 


1. The binding an apprentice to a 
Jeme coicrt is voiJ. Rex v. Guildford, 

2 Chit. 284.' 

2, A declaration upon an indenture of 
apprenticeship, for a breach of a cove¬ 
nant, whereby a master, in consideration 
of a premium of 90/., covenanted to 
instruct the apprentice in the business 
of a tobacconist, for four years, and to 
board and lodge him during that time, 
alleged, first, a general breach in the 
terms of the covenant; secondly a parti¬ 
cular breach on the 13th July, averring a 
refusal to instruct on that day, or at any 
other time; and thirdly, a similar breach 
as to boarding and lodging on the same 
day, and alleging, that on that day the 
master compelled the apprentice to 
quit the'service, and refused to maintain 
and keep him, contrary to the effect of 
the covenant. 

Pleas ;■—First, performance of the co¬ 
venant until the lOth J«/^. Secondly, 
willingness to maintain and keep the 
apprentice during the whole term ; but 
that from the date of the indenture until 
the 10th July, the apprentice would not 
truly and faithfully serve the defendant, 
nor attend to his business, but on the 
10th Jtdy refused so to do; and setting 
fortli various acts of misconduct on his 
part during the interval mentioned; and 
concluding, that on the 10th July the 
apprentice, against the orders of the 
defendant, quitted the service, declaring 
that he would never return again, 
i whereby tire defendant was hindered 
and prevented from |K'rforining his 


covenant. Thirdly, rcadiD'=^s to in¬ 
struct and maintain accoraing to the 
effect of the covenant; but averring 
neglect and refusal of the apprentice 
to obey the defendant’s lawful com¬ 
mands on the 10th July, and a refusal 
any longer to serve him ; and abscond¬ 
ing on that day, whereby he was pre¬ 
vented from performing his covenant. 
Fourthly, averring a wrongful absence 
of the apprentice on the lOth July, 
whereby, &c.: and Fifthly, a denial 
that the defendant had compelled the 
apprentice to quit his service.—And 
the replication took issue on the first 
and fifth pleas: and as to the others, 
there was a confession of the breaches 
of duty mentioned therein ; but reply¬ 
ing, that on the 13th Ju/ythc appren¬ 
tice returned to the defendant, and 
tendered and offered himself to serve 
and obey him according to the inden¬ 
ture, but that the defendant upon re¬ 
quest refused to receive him, &c.—And 
tite defendant demurred specially to the 
replication, and assigned for causes that 
the plaintiff had by his declaration, com¬ 
plained of a continued breach of cove¬ 
nant in not instructing, &c. the appren¬ 
tice from the tim'eof making the indenture 
to the commencement of the suit; and 
that although the second plea answered 
to the whole time in the declaration after 
the 10th July, yet that the plaintiff l.d 
omitted to reply to such parts of the de¬ 
fendant’s second plea as related to not in¬ 
structing, &c. the apprentice on the 10th 
July, and between that lime and the 13th 
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Where allowed. 

July Held, that the plaintiff’s claim 
was not entire, but divisible; and covered 
every part of the time, during which 
^ the master refused to instruct the ap¬ 
prentice ; and consequently, that there 
was no discontinuance;—Held also, that 
the replication was not a departure from 
the declaration, the graiamen of the 
complaint being that the defendant had 
compelled the apprentice to quit his 
service, and the replication shewing the 
manner in which he had so done:— 


Held also, that the covenants in an in¬ 
denture of apprenticeship are indepen¬ 
dent covenants; and consequently, that 
the acts of misconduct on the part of 
the apprentice, stated in the second plea, 
were not an answer to an action brought 
for a breach of the covenant by the 
master, to instruct and maintain the 
apprentice during the term agreed upon 
by the indenture. Winutnne v. Lhiii, 

1 R. & C. 4G0. 

S. C. 2 Dow. & Ryl. 405. 


APPROPRIATION OF MONEY—See Post. tit. Payment. 
ARBITRATION.—See Awauu, Post. 


ARREST. 


1 . 

FOR WHAT CAUSE OF AC-") 
TiON allowed - page^ 

1.9 

II. 

WHO Alll. I'RIVILEGED FROM 

ib. 

III. 

WHERE MADE - - - - 
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IV. 

ILLEGAL, WHAT SHALL BE 

ib. 

V. 

IRREGULARITY IN, IIOW") 

pleaded - - - - ^ 

ib. 

VI. 

RE-ARREST,WHERE ALLOW^ED ib. 

VII. 

DISCHARGE FROM, WHO ^ 
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ENTITLED TO - - - j 


VIII. OFFICEHS, DUTII’S AND ) 
FEES or - - - - i 


I. VOR WHAT CAUSE OF ACTION ALLOWED. 

1. A defendant cannot be held to 
bail for tbe amount of a debt which may 
arise from the breach of an agreement. 
Waters v. Joyce, 1 Dow- & Ryl. 150. 

2. But a defendant having guaranteed 

to the plaintiff the payment* ol money 
for goods to be sold and delivered by 
another person, and undertaken to pay 
for them if he should fail to do so, to 
the extent of a sum certain, may be 
arrested and held to bail for the amount 
of goods sold and sent within tliat sum, 
on the common affidavit. Cope v. 
Joseph, 9 Price 155. 

3. A debt sworn to be due for use 
and occupation will support an arrest. 

v. SeJIwnod, 9 Price 322, 


II. WHO ARE PRIVILEGED FROM. 

See Noiella v. Towgood, 

2 Dow. & Ryl. 833. 

Post. tit. Distress. 

1. If an officer is privileged from 
arrest by his warrant or commission, 
such warrant should be shewn to the 
Court, liatsotiv. M‘Lcan, C Chit. 4-8. 

2. The Court refused to discharge a 

prisoner in execution for debt, claiming 
privilege from arrest on the ground 
that he was or.e of the gentlemen of 
the King’s Privy Chamber, it appear¬ 
ing that he was not a menial servant, 
had no stated duties to jicrform, re¬ 
ceived no fees in virtue of his office, 
and hiid no writ of privilege. Tapietf 
V. Batlinc, 1 Dow. & Ryl. 79. 

3. One of the King’s yeomen of the 
guard having been arrested on process 
issued out of the Palace Court, without 
leave of the Lord Chamberlain, and 
that Court having refused to discharge 
him out of custody on filing common 
bail, he removed the cause into tbe 
King’s Bench, by a writ of habeas corpus 
cum causd, and put in and perfected bail 
upon the habeas • —Held that an e.t’o- 
neretvr could not be entered on the bail- 
piece, even supposing the defendant pri¬ 
vileged from arrest. Sard v. Forrest, 

2 Dow. & Ryl. 250. 

S. C. 1 B. & C. 139. 

4. The lighter of tlio fires and candles 
to the King’s yeoman of the giiacd 
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was held entitled to be discharged out 
of custody on filing common bail, it be¬ 
ing sworn that he l)ad sometimes exe¬ 
cuted the duties of his office in person, 
though they were generally performed 
by his deputy. Forster v. Hopkins, 

2 Chit. 46. 

5. But the Court refused to discharge 
the Major of the Tower out of custody, 
on the ground that he was arrested 
when returning from an attendance on 
the Prince Regent, it not appearing that 
he had been attending by the command 
of his Royal Highness, although the de¬ 
fendant swore that he could not leave 
the Tower but on business connected 
with his official situation. Batson v. 

2 Chit- 48. 

6. So the Deputy-Governor of the 

Tower is not privileged as such. Batson 
V. M‘Lean, 2 Chit. 51. 

7. Where the wife of a foreign ambas¬ 
sador’s secretary was arrested upon a 
writ issued agp'nst husband and wife; 
the Court refiised to quash the W'rit, 
though the husband swore diat before 
and at the time of the arrest, he was in 
the actual employment of the ambas¬ 
sador, and in daily attendance upon him, 
in writing dispatches and other official 
documents. Eaiglish v. Caballero, 

3 Dow, & Ryl. 25 

8. Attornies of the Courts of A'. B. 
and C. P. sued by capias of privilege, 
may be arrested and held to bail. 
Walker (Gent.) V. Rushbury (Cent.), 

9 Price 16. 

9. A witness attending to give evi¬ 
dence in a Court of justice, who has 
absconded from his bail, may be retaken 
by the bail in Court; and he is not 
protected by his subpoena. Horn v. 
Swmford, 1 Dow. & Ryl. N, P, C. 20. 

10. If a debtor who has become bank¬ 
rupt and obtained his certificate, make 
a promise afterwards to a creditor to 
pay him a debt which was due to him 
before the bankruptcy at a future day, 
he not only revives the debt, and there¬ 
by renders himself liable to be sued for 
its recovery, hut he may be held to bail 
in an action against him, founded on the 
demand so revived by the subsequent 
promise; because, as it becomes a good 
debt recoverable at' law, it must have 
all the incidents of a legal debt,, and all 
the ordinary modc.<s of proceeding to 
recover it are open to the creditor. 
Blacklmtrn v. Ogle, 8 Price 526. 
!?. P. Drew V. Jefiencs, 8 Price 531. «. 


111. WHEkE MADE. 

1. Arrests cannot be made within 
the Tower. Batson v. JSVLean, 

• 2 Chit. 48.-51. 

2. Where there were contradictory 
affidavits as to the place where the de¬ 
fendant was arrested, the Court refused 
to discharge him on the ground that 
the privilege of the place made the ar¬ 
rest illegal. liaison v. RI‘l,ean, 

2 Chit. 48. 

IV. ItEEGAI., WUAT SHAl.1. BE. 

See Post. tits. ^ 

^ Discontinuance. 

1. Where there are cross demands 
between parties, and the balance due 
to the plaintiff'does not amount to the 
sum'limited by the statute, for which the 
defendant may be arrested and held to 
bail, such an arrest is within the prin¬ 
ciple of the third section of the 43 Geo. 
3, c. 46 ; and must be consid^ed as an 
arrest without any reasonable or pro¬ 
bable cause. Dromjield v. Archer, 

1 Dow. & Ryl. 07. 

S. C. 5 B. & A. 513. 

V. inREGDEAKITY IN, HOW PLEAPED. 

1. To an action of assumpsit against 
the defendant, as acceptor of a bill of 
exchange for 45/. he pleaded, after set-; 
ting out the statute 51 Geo. 3, c. 124, 
that the plaintiff sued out a writ of 
capias ad respondendum against him by 
the name of Joseph, for 45/. on an affi¬ 
davit of debt made by the plaintiff*’s 
clerk, under which the defendant was ar¬ 
rested, and afterwards allowed to go at 
large by the sheriff; that the writ was 
afterwards altered, by inserting the name 
of Robert (the real name of the defend¬ 
ant) instead of Joseph, under which he 
was a^ain arrested, without any fresh 
affidavit of debt, as required by that 
statute :—Held, that such plea was bad 
on special demurrer, as it did not go 
to the merits of the action, and as the 
defendant might either have pleaded in 
abatementj or moved to set aside the 
proceedings for irregularity. Warms- 
ley V. Macey, 5 Moore 168. 

VI, RE-AJSREST—WHERE AEBOWED. 

1. A defendant being in custody within 
a local jurisdiction, the plaintiff lodged 
a detainer against him, but disconti¬ 
nued the action for fear of a pica to t'.e 
jurisdiction, and then arrested the de¬ 
fendant in the Court of King*s Bench, 
without having paid hu own costs of the 
firsjt suit —Held, that the defendant was 
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not entitled to be discharged on filing 
common bail, the second suit not being 
vexatious. Paint \,Gawdtn/, 

^ 3 Dow. & Ryl. 33. 

2. Where a defendant was arrested 
in the Mayor’s Court at Hereford, and 
by the practice pf that Court, a plaintiff 
is not bound to deliver a declaration 
without a rule to shew cause for that 
purpose, and the defendant, without 
conforming to the practice, superseded 
the action for want of a declaration, and 
was again arrested in London for the same 
cause of action; the Court discharged 
him on filing common bail. England v. 
Lcuis, 3 Dow. &Ryl. 189. 

VII. OISCBAKOE FROM, WHO EN¬ 
TITLED TO. 

And sec Post. tit. Baron and Feme. 

1. The Court will not discharge a de¬ 
fendant out of custody on his filing com¬ 
mon bail, unless he make out a clear 
case to entitle him to such discharge; 
but the defendant must be left to hia 
plea. Whittingham v. He La liieu, 

2 Chit. 53. 

2. Nor on the ground of his having 
become bankrupt and obtained his 
certificate in Bremen, ^where the debt 
was contracted. Earlier v. Languishe, 

2 Chit. 55. 

3. QiKcre —How far the cessio l/ono- 

rum. discharges a debt contracted in 
Guernse)/. 2 Chit. 53. 

4. Where an attorney was made a 
bankrupt, and described in the Gazette 
as a “ dealer and chapman,” and obtain¬ 
ed his certificate; and the plaintiff after¬ 
wards arrested him as the acceptor of a 
bill of exchange, payable before the 
commission issued; the Court of C. P. 
diseiiarged him on filing common bail, 
although the plaiutiff swore, that he 
did not know that the defendant was 

. the person mentioned in, the Gazette, 
and. that he intended to dispute 
the validity of the commission on 
1 lie ground of fraud;—He should have 
stated the nature of such fraud, and 
when lie discovered its existence. Kemp 
V. Neville, 5 Moore 21. 

5. A defendant, arrested for a debt 
contracted partly before, and partly after 
his bankruptcy and certificate, was dis¬ 
charged out'of custody on filing com¬ 
mon bail, although he made a subsequent 
promise to pay the former part of such 
debt- Peers v. Gndderer, 

2 Dow. & Ryl. 240. 
S. C. 1 B. C. 116. 


VI. VII .3 who entitled to, 21 

* 

6. Where a bankrupt surrendered to 

his commission on the 4th I'ehruary, and 
the Commissioners on his prayer en¬ 
larged the time generally in writing, for 
him to make a full discovery of his 
estate and effects, and verbally fixed the 
adjournment day for the 1st April fol¬ 
lowing, and in the interval, the bankrupt, 
having surrendered in discharge of his 
bail, was detained at the suit of a cre¬ 
ditor; the Court refused to discharge him 
out of custody, he not being protected 
fromarrestby die Commissioners’ order, 
as they could notgivehim a protection for 
an unlimited period of time. Claughton 
V. Leigh, 2 Dow. & Ryl. 831. 

S. C. 1 B. & C. 652. 

7 . An application to discharge a de¬ 
fendant who is in prison under an extent 
for duties in his hands, being part of 
money received by him for premiums and 
duties on policies as agent of an insu¬ 
rance company,on the ground of his hav¬ 
ing been arrested by such company for 
the whole balance due from him to them, 
including such duties, before the extent 
issued, as to which debt he was after¬ 
wards discharged under an Insolvent 
Act — was refused, by discharging a 
rule to shew cause. Rex v. Seton, 

8 Price 671. 

8. If a plaintiff be in execution at the 
suit of a defendant for costs, alleged to 
have been paid to thelatter by the Trea¬ 
sury, the Court of C. P. willnot discharge 
such plaintiff out of custody on an affi¬ 
davit of that fact, unless it be also 
sworn that the costs had been paid for 
the plaintiff. Butt v. Conant, 

\ 6 Moore 65. 

S. C, 3 Brod. & Bing. 3. 

9. Where a plaintiff, shortly before his 

making an affidavit of debt, had written 
a letter stating that the defendant was a 
creditor of his, the Court interfered 
summarily to discharge the defendant 
out of custody, on affidavits denying the 
debt, the plaintiff not having negatived 
the writing of such letter by him, or 
alleged that the debt due to him had 
arisen subsequently to it. Nizetich v. 
Bonacich, 5 B. & A. 904^1 

10. W here a plauitiffarrested a defend¬ 
ant, and discontinued the action and 
paid him the costs, but before he was ac¬ 
tually'discharged out of custody, lodged 
a detainer against him for a larger 
debt arising out of the same cause of 
action: Held, that such detainer was 
irregular, and that the defendant wa.<s 
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entitled to be discharged out of custody 
on filing common bail. White v. Gotk- 
pertZf 1 Dow. & Ryl. 556. 

But see S. C, contra, 5 B. & A. 905. 

11. Where a sheriff's officer on ar¬ 

resting a defendant, took five shillings 
from him, with a promise to pay the re¬ 
mainder of what was usual at a future 
day, and allowed him to go at large 
without taking a bail-bond, and without 
the plaintiff’s assent, ho cannot be 
surrendered in discharge of his bail;' 
and an attachment having issued against 
the sheriff for not returning the writ, 
it cannot be set aside ; nor will the Court 
of C. P. discharge him by allowing him 
to put in and justify bail. Collins v. 
Suvggs, 6 Moore 111. 

12. Whore a defendant was arrested, 
and executed a bail-bond by the initials of 
his Christian names only, as the acceptor 
of a bill of exchange, in which his initials 
only appeared : Held, that the bail-bond 
ought to be ca. celled, but without costs. 
Parker v. Bent, 2 Dow. & Ryl. 73. 

13. So if adefendantbe arrested by the 
initials of his Christian name only, and 
sign a bail-bond in a similar manner; 
the Court of C. P, will discharge him on 


entering a common appearance, on his 
undertaking to bring no action. Ta^loi 
V. Rvtherman, 6 Moore 264. 

1 4f. Where a widow was arrested upo*. 
a bill of exchange, accepted by her in 
the name of W. S. Chatterleif, by which 
name she had always gone since her 
husband’s death; W, S. being the 
initials of his Christian name; the 
Court set aside the bail-bond only, 
on entering a common appearance. 
Me. Heath v. Chatlerlcy, 

2 Dow. & Ryl, 237. 

15. If a defendant be arrested by tlie 
name of Josiah, instead of Josias, the 
Court of C. P. will discharge him out of 
the custody of the sheriff, on his entering 
a cbmmon appearance, and undertaking 
to bring no action against the sheriff or 
plaintiff. Johnson v. Cooper, 

5 Moore 472. 

VIll. officehs, duties and fees or. 
See Collins v. Snuggs, 6 Mt ,re 111. supra. 

1. A tipstaff is entitled to take a fee 
of six shillings and no more, for con¬ 
ducting a prboner from a J udge’s 
chambers to the King’s Bench. In 
re Salisbury, 5 B. & A, 266. 
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1. BY AND AGAINST WHOM MAlNTAINAItl.E. 

1. An action of assumpsit will lie 
upon a bill of exchange against a trad¬ 
ing Corporation, whose power of draw¬ 
ing and accepting bills is recognized by 
Statute. Murray v. FmsI India Compani/, 

5 B. & A. 204. 

2. But assumpsit will not lie against 
the Secretary at War by a retired 
clerk of the war-office for his retired 
allowance, although the Secretary iiad 
received the money applicable to such 
allowance. Gidley v. Palmerston (J,ord), 

3 Brod. & Bing. 275. 

3. A printer cannot recover for la¬ 
bour, or materials used in printing any 
work, unless he affixes his name to it, 
pursuant to the statute 39 Geo. 3, c. 79, 
s. 27. Bensley v. Bignold, 

5 B. & A. 335. 

* 4 . Where an agent employed in 'in- 
deavouring to carry a bill through Par¬ 
liament for making a railway, sued the 
chairman of a committee of subscribers 
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to the undertaking for his work and 
labour and expenses incurred as such 
s^ent, and it appeared that the agent 
Klniself was a subscriber to the under¬ 
taking: Held, that the action would 
not lie. Holmes v. Higgins, 

2 Dow. & Ryl. 19(i. 

S. C. 1 B. & C. 74. 

Where the plaintiff and J. T. were 
appointed co-executors, and the latter 
at the time of the death of the testator 
was in co-partnership witli the defend¬ 
ant until it was discontinued; after 
which, and before any adjustment of the 
accounts of the firm, J. T. died, leaving 
the plaintitt' his co-cxeciitor him sur- 
vi/ing; and ./. T. during the partner^ip 
liad paid large sums belonging to the 
testator's estate into the partnership 
account, and of which a separate account 
was kept in the partnership books to 
tlic credit of the testator’s estate; and 
none of the funds of such estate ever 
came to the plaintiff, but were received- 
by the partnership from J. Tr his eo- 
executor, without the knowledge of the 
plantilf; and the house ot J. T. and the 
defendant became insolvent, and at the 
dissolution of the partnership there ap¬ 
peared on the hooks a credit to the tes¬ 
tator’s estate, no part of which was paid ; 
and the plaintiff, the surviving co-exe¬ 
cutor of J. T. having commenced an ac¬ 
tion for money had and received, and 
declared, in his own right and not as 
executor against the defendant in his 
own right, and not describing him as the 
surviving partner of J. T. :—Held, that 
such action could not be maintained, 
:is the fact of the plaintif}’’8 being such 
surviving executor should have been 
stat :d in the declaration. Fitzgerald v. 
Boehm. 6 Moore 332. 

€. In an action of assumpsit, on a 
• contract to deliver pheasants on the 
J2tli October, it is sufficient to support 
such action if they be sent on that day 
to a coach-office, though they do not 
arrive till afterwards. Honepviood v. 
Stone, 1 Chit. 142. 

II. CONSIDERATION. 

See Post. tit. Poor.,1. 

Sec Lee v. Shore, 2 Dow. & Ilyl. 198. 

S, C. 1 B. & C. 94. Ante, page 3. 

1. The abandoning a suit, instituted 
to try a question in respect of which the 
law is doubtful, is a good consideration 
for a promise to pay a stipulated sum : 


Therefore, where a ship, having on 
board a pilot required by law, ran foul 
of another vessel, and proceedings were 
instituted by the owners of the latter 
to compel the owners of the former to 
make good the damages; and the former 
vessel was detained until bail was given; 
and, pending such proceedings, the 
agents of the owners of the vessel detain¬ 
ed, agreed, on the owners of the damaged 
vessel renouncing all claims on the other 
vessel, and on their proving the amount 
of the damages sustained, to indemnify 
them, and to pay a stipidated sum by 
way of damages: Held, that there being 
contradictory decisions as to the point, 
whether ship-owners were liable for an 
injury done while their ship was under 
the control of a pilot required by law, 
there was a sufficient considemtion to 
sustain the promi.se made by the agents 
of the owners of the detained vessel to 
pay the stipulated damages. Longridge 
V. Dorville, 5 B & A. 117. 

2. Any five or more trustees, under a 
turnpike act, being authorised to make 
turnpikes with such suitable out-build¬ 
ings and conveniences as they should 
think necessary on the intended line of 
road;—the owner of the soil next adjoin¬ 
ing a toll-house, (erected in pursuance 
of the act) contracted with one of the 
trustees, on behalf of the rest, to sink a 
well for the convenience of the toll-house, 
the expense to be borne by each party 
equally : I^eld, that the sinking of the 
well was within the scope and authority 
of the trustees ; that the contract entered 
into by one of them on behalf of the rest 
was valid ; that the action to recover a 
moiety of the expense of the* well was 
rightly brought in the name of the clerk 
of the trustees ; and that their con.sent 
through the medium of one, that the well 
should be sunk, was a good consider¬ 
ation to support the action. Newman 
V. Fletcher, 1 Dow. &■ Ryl. 202. 

III. INDEBITATUS, WHERE MAINTAINA¬ 
BLE IN RESEECT OF SPECIAL CONTRACT. 

See Bragg v. Cole, (5 Moore 114. 

1. Where there), a special agreement, 
which is conditional, the plaintiffi must 
declare specially ; and if he affirms that 
the agreement was cancelled, he must 
prove that it was acquiesced in by the 
defendant. Davis v. Nichols, 

2 Chit. 320. 

2. A contract to satisfy a debt by pro¬ 
viding a cargo of wine, must be declared 
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on specially; and an action will not lie 
for the old debt. Hoppe v ^mmdi, 

2 Chit. 324. 

3. Where the plaintiff declared that 
the defendant was indebted to him in 
the sum of 2G01. on account, and that in 
consideration of the premises, and that the 
plaintiff would take and accept the work 
and labour of the defendant, as a plum¬ 
ber and glazier, at reasonable prices, to 
the extent of that debt, the defendant 
promised to do the work, and the common 
money counts were added; and it was 
proved that the plaintiff had by deed, as¬ 
signed certain premises to the defendant 
for a sum therein mentioned, and such 
deed stated that sum to have been paid, 
and the plaintiff released the defendant 
therefrom; and parol evidence was given 
to shew that part of the purchase-money 
had not in' fact been paid; but that it 
was agreed by parol between the par¬ 
ties at the time of the execution of the 
deed, that that part of the purchase-mo¬ 
ney should be returned by the defendant, 
and that he should do work for the 
plaintiff to that amount: Held, that in¬ 
asmuch as the original debt was extin¬ 
guished by the release in the deeds, and 
no new .debt created, but merely an 
obligation to do work arising out of a 
new special contract, such contract 
ought to have been declared upon by 
the plaintiff. Baker v. Dewey, 

1 B. & C. 704. 

S. C. (not S. F.) 3 Dovv.^j Ryl. 99. 

IV. FOR MONEY VA.I0. 

(a) On express and implied Fromises. 

1. The plaintiff and defendant enter¬ 
ed into a joint and written contract with 
the owner of a vessel, to supply her with 
colonial produce at Jamaica by a given 
time. The contract not being complied 
with, the owner made a demand on the 
plaintiff ^one, who agreed to refer the 
amount of the damage sustained by 
such owner to arbitration, without the 
knowledge or consent of (he defendant. 
The arbitrator having awarded a certain 
sum to be doe to the owner, the plaintiff 
paid' the amount, and brought an action 
for money paid against the defendant, 
for a moiety thereof: Held, that he was 
entitled to recover. Burnell v. Minot, 

' 4 Moore 340. 

2. Where, in a w.irrantof attorney, A. 
became surety for B. for a debt due to 
C. a creditor; and after a con] mission 
of bankruj)t had issued against B„ paid 


part of the debt to C., and obtained 
from him an indemnity against personal 
liability for the remainder, the whole of.- 
the debt having been proved under tl/fc 
commission by C., and satisfaction en¬ 
tered on the record: Held, that the 
bankrupt’s certificate was no bar; but 
that A. might maintain an action of 
indchitatm assumpsit against B. ‘or the 
money so paid, as having been paid to 
his use, notwithstanding the statute 
49 Geo. 3, e. 121, s. 8. Houttenv.Sout- 
ten, 1 Dow. S: Ryl. 521. 

S. C. 5 B. & A. 852. 

3. By an Act of the 41 Geo. S, for 
draining lands in the county of Lincoln, 
it declared, “ that the taxes to be 
charged and assessed, by virtue of the 
same, should be paid by the tenants of 
the lands, &c. charged with the same 
respectively, who might deduct and re¬ 
tain tlie same out of the rents payable 
to their respective landlorr'*-’.and also, 
•that, in case of neglect to pay, the tax 
might bfr levied by distress on the goods 
and chattels which should bo found on 
the lands charged with the tax in arrear ; 
and that, “ if the same should be un¬ 
tenanted, or no sullicient distress could 
be found, the lands and grounds charge¬ 
able should remain as a security for tlic 
I payment thereof, and might be taken 
possession of, and let in discharge of the 
tax. Where, tlierefore, a tenant had 
quitted lands liable to a drainage-tax 
under this act, end after he had left, 
the collector levied the ta.K in arrear 
upon property which he had left in the 
possession of the succeeding tenant: 
Held, that the tenants to be cliargrd 
with the tax were those in whose time 
the tax accrued due, and not the tenant 
for the time being; and therefore, that 
the plaintiff might maintain assumpsit 
against the landlord for money paid 
to his use. Dawson v, Linton, 

1 Dow. & Ryl. 117. 

S.C.5 B.& A. 521. 

V. MONEY BAD AND RECEIVED. 

(o) To recover Money paid under leQul 
Frocess. 

See Cooper v. Wrench, 1 Dow. & Ryl. 

482. Post, page 27. 

I. A writ of fieri facias having issued 
against a debtor at the suit of one credi¬ 
tor, and before it was executed, the 
attorney of another creditor having in the 
mean time obtained a warrant upon ana- 
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ther fieri facias from the same sheriff, 
directed to their clerk, and executed it 
before the prior execution was put in: 
'‘'fields that the attOrnies were liable to 
the sheriff (who had made a return that; 
he had levied the money under the first 
writ, and had in fact paid the amount 
of the debt to the creditor,) to refund the 
money levied under the second execu¬ 
tion, in an action for money had and 
received to his use. Sawlc v. Paynter, < 
1 Dow. & Ryl. 307. 

And see Cooper v. Wrench, 

1 Dow. & Ryl. 482. Post, page 27. 

(b) I'u recover Money obtained by Fraud. 

See Turner v. Hook, 1 Dow. & Rjl. 
N.P.C. 27. Post. tit. Insolvent Debtor. 

1. A sale of goods effected by fraud 
does not change the property in them. 
Therefore, where the defendant had 
fraudulently colluded with I. S., who 
was in insolvent circumstances, to ob¬ 
tain wines from the plaintifi', the pro¬ 
ceeds of which eventually came to the 
defendant's hands, in satisfaction of a 
debt due to him from I. S ,: Held, that 
the plaiiitilf was entitled to recover in 
an action for money had and received. 
Abbot Is V. Butry, 5 Moore 1)8. 

(c) From Trustees and Third Persons. 

1. In order to recover a sliarc of a 
stake from a stakeholder, the plaintiff 
must shew his exact proportion of the 
sum deposited. Robson v. Andrade, 

•2 Chit. 2(i3. 

2. A. took from the Board of Works 
a piece of ground at Westminster for the 
erection of galleries at the King's coro¬ 
nation, and underlet part of it to /?. on 
the same terms. The rent was paid hy 
B. to A., who deposited it in the hands 
of his bankers, with a condition, that if 

^ the coronation did not take place, and 
* the rent was in consequence remitted by 
the Board of Warks, the money was to 
be returned to B. The coronation 
took pidcc; but in consequence of the 
speculation being unprofitable to the 
parties, the Crown remitted the whole 
rent to A., who refused to return the 
money paid him by B.-. Held, that B, 
might maintain an -action of assumpsit 
for money had and received against the 
bankers as stakeholders. Truscoit v. 
Marsh, 2 Dow. & Ryl. 712. 

8. An action for money bad and 
received is maintainable by an as¬ 
sured part-'ownpr of a vessel, against 
an insurance-broker, who has received 


from the underwriters the full amount 
of the sums subscribed on a total loss, 
although there are several other persons 
interested as part-owners, and who had 
given the defendants notice of their in¬ 
terest, where the plaintiff insured on the 
whole ship generally, by means of bis 
captain, who gave the order for effect¬ 
ing the insurance. Roberts v. Ogilby, 

9 Price 269. 

4. Where the plainUffs w-erc creditors 

and the defendants debtors to JT. 4“ Co., 
and by the consent of all parties, an 
arrangement was made that the defend¬ 
ants should pay to the plaintiffs the debt 
due froowthem to T. 4' Co .: Held, that as 
the demand of T. Sf Co. on the defend¬ 
ants was for money had and received, 
the plaintifts .vere entitled to recover 
on a count for money had and received, 
against the defendants. Wilson v. Coup¬ 
land, 5 B. &' A. 228. 

5. C., in consideration of a loan of 
400/., mortgaged lands in fee to W. 4' Co. 
in trust, to sell the same, and, after repay¬ 
ing themselves the money advanced, to 
pay over the surplus to his executors 
or administrators:—Before any sale was 
effected, C. died, having devised all hiw 
real and personal estates to trustees, 
whom he also appointed his executors, 
in trust, to sell the same, and pay debts, 
and discharge incumbrances:—In the 
lifetime of tliese trustees, W. 4" Co,, the 
original mortgagees, sold the estate, and 
paid over the surplus into the bauds of 
the attorney or agent of the testator’s 
trustees and executors:—Before t!;e 
money was disposed of, tl)e tra^teeu 
and executors, and also their attorney, ■ 
died, the latter leaving the defendant 
his executor. The plaintifl's t<K>k out 
administration de bonis non, with the 
will of C. annexed, atul sued the attor¬ 
ney’s executor in assumpsit for money 
had and received: Held, that an ex¬ 
press promise hy the defendant to pay 
the plaintiffs the money in question wxs 
a nvdum pactum, they liaving no title to 
it in a Court of law ; and that the action 
was not maintainable, as the money in 
the defendant’s h ids was equitable 
and not legal assets. Cfay v. lyUfis, 

2 Dow. 8: Ryl. 539. 

S. C. 1 B. C. .3(J4. 

6^ A. and B. severally kept cash at the 
same banking-house. On the 13tli 
Novendnr, A, paid in .i diaft for 2.i0«. 
drawn by B. in favour of the former, 
upon tlie b.ankcrs, to whom the latter 
was considerably indebted. The draii 



26 To recover Money from [ASSUMPSIT V.] Trustees and Third Persons. 


was received by the bankers’ clerk 
without any thing being said respecting 
it, or any entry made of it in their 
books. In the course of the same day, 
the bankers discounted bills for B. to 
tbe amount of 1600/. the produce of 
which he expressly appropriated to the 
charges of the day, consisting of bills 
accepted by him for 1342/.; two drafts 
for 50/. each, given to other persons; 
and the draft for 250/. in favour of A., 
which wps presented before the latter 
drafts. The bills and the, two 50/. 
drafts, were paid by the bankers on the 
same day, leaving a balance only of 
1911. in their hands. On the. morning 
of the 14th, til y wrote a letter to A., 
stating that they had not carried the 
draft for 250/. to his credit, but that they 
would “ retain it by them in the hope of 
its being provided forand they pro¬ 
mised li, that they would pay it when 
they had fund.s. On that day the bankers 
discounted oll>.;r bills jinr B. to the 
amount of 699/.; the produce of which 
he specifically appropriated to claims 
npon him, amounting to 599/.; after 
which an unappropriated balance of 98/. 
remained in the bankers’ hands: Held, 
that they were liable to A. for the whole 
amount of tlic 250/. draft, in an action 
for money had and received, though 
they had not at any moment an unap¬ 
propriated sum in their hands sufficient 
to cover the draft. Kilshy v. Williams^ 

1 Dow. & Ryl. 476. . 

S. C. 5 B. & A. 815. 

7. Two several b.mking firms, carry¬ 
ing on business respectively in the same 
country town, were in the habit of ex¬ 
changing notes and securities with each 
other, an l settling their balance by a 
prescribed mode. One of the firms be¬ 
came bankrupt, and at tbe time of the 
act of bankruptcy, each firm had in 
their possession f^tes and securities of 
the other to nearly the same amount. 
The provisional assignee of the bank¬ 
rupt firm being apprized of this fact, 
presented and obtained payment of tlte 
notes, of the solvent firm, partly at their 
bank, and partly from tlieir agents in 
Itondon, who did not know the situation of 
the parties : Held, that the solvent firm 
might recover the amount of the notes, 
in an action for money had and received 
against such provisional assignee. Ed- 
meads v. Ncumun, 2 Dow. & Ryl. 568. 

6'. C. 1 B. & C. 418. 

8. A. sold goods to B. in America, to 
be shipped for an European port, and 


paid for by bills in different sets, and at 
different dates, drawn by B. in favour of 

A. upon C. Sf Co., a mercantile house in 
London; D. was appointed supercargo 
and joint trustee by A. and B. for se¬ 
curing remittances to the house in Lon¬ 
don, for tbe honour of tbe bills. The 
goods being shipped for Europe, B, 
and D. respectively advised C. ^ Co. 
of the transaction, who effected an in¬ 
surance upon the cargo, by B.’s direc¬ 
tion, and at his expense. The ship 
in her voyage was captured; and B. 
abandoned the cargo to the under¬ 
writers as for a total loss; the amount 
of which was paid to C. •5’ Co, in London, 
who placed it to the credit of B. The 
Louthn house honoured the first set of 
bills before any fruits were receivetl 
from the policy ; and advised A. of that 
fact, in consenucnce of a letter received 
from him upon tbe subject of the bills ; 
informing him that they could then say 
nothing about the other oills, as the 
fate of them would depend (not being 
accepted) upon B .’s account when they 
became due; w'ith an assurance, however, 
that they would do every thing they could 
with propriety to further the views of all 
parties. By a subsequent letter, they 
advised him of the payment of a second 
set, stating, that they did not know what 
would be the fate of tlu; third, which 
had not tlten appeared for acce]>tance ; 
but that they would do all they could 
to prevent loss to the parties:—Part of 
the remaining set of bills was subse¬ 
quently paid, but the rest was refused 
payment by C. 4" ^o. B. became bank¬ 
rupt, and C. 4* accounted with him 
prior to, and with his assignees, subse¬ 
quent to his bankruptcy, for all the 
money ever received by them on his 
account. A. received under B.’s com¬ 
mission, a dividend upon the bills re¬ 
maining unpaid; and his administrator 
brought an action for money had and 
received, against C. Uo. for the ba¬ 
lance :—Held, that the action was not 
maintainable. Neaie v. Reid, 

S Dow. & Ryl. 158. 
S. C. 1 B. & C. 657. 

9. A, having money due to him from 

B. , who was also indebted ta other per¬ 
sons, took a warrant of attorney for the 
whole amount of the several debt'- in 
the usual terras. A. afterwards assign¬ 
ed his interest in the warrant of attorney 
to C. for a valuable consideration, who 
entered up judgment, and took out exe¬ 
cution against £.’s effects; and the 



*7 


Monty had and received. ([ASSUMPSIT, V. VI .3 Pleadings. 


money was levied by the sherifi^ who 
paid it over to JD.’s assignees (he hav¬ 
ing become bankrupt) upon an indem- 
nity.— Semble, that an action of assump-~ 
sit for money had and received to the 
bankrupt’s use, would lie at the suit of 
C. against the assignees. Cooper v. 
Wrench, 1 Dow. & Ryl. 482. 

10. Where the plaintiff, in a declara¬ 
tion of assumpsit, stated that in conside¬ 
ration that he would employ the defend¬ 
ant (an annuity-broker) to invest and lay 
out the plaintiff’s money in the purchase 
of an annuity, tlie defendant undertook 
to invest it on good and valid security; 
and assigned for breach, that he lai<l it 
nut on a bad, invalid, and fraudulent 
security; and the defendant pletAled 
non assumpsit infra sex annus, and actio 
nan accrevit infra sex annos, on winch 
issue was joined; and it was proved that 
the consideration money was paid over 
to the grantor, and the^annuity paid by 
the hands of the defendant to the plain¬ 
tiff for six years afterwards, when the 
grantor became bankrupt and the secu¬ 
rity failed ; subsequently to which, the 
defendant’s managing clerk promised 
that the plaintiff should be paid, which 
promise the defendant afterwards recog¬ 
nised : Held, that the plaintiff could not 
recover for money had and received, 
the money liaving been paid over to the 
grantor; nor on an account stated, as 
there was no existing antecedent debt 
between him and the defendant. White- 
head v. Howard, 5 Moore 105. 

VI. PI.EAmKGS. 

1. In assumpsit for work and labour in 
healing horses, within the jurisdiction of 
the County Court, and fur potions. See. 
administered on those occasions : Held, 
that this amounted to a sufRcieiit alle¬ 
gation that the potions were adminis¬ 
tered within the jurisdiction of such 

‘ Comity Court. Dunn v. Crump, 

3 Brod. & Bing. 309. 

2. Goods taken under an execution 
against A. which had been in his pos¬ 
session more than two months before the 
issuing a commission against him, may 
be considered as his property, under 
49 Geo. 3, c. 121, s. 2, and may be 
described as such in a declaration of 
assumpsit by liis assignees, on a gua¬ 
rantee given by the defendants to the 
bankrupt. Sampson v. Burton^ 

4 Moore 515. 

3. An allegation, “ that in consi¬ 
deration that the plaintiff, at the re¬ 
quest of the defendant, had caused to 


be shipped on board the defendant’s 
vessel, a quantity of wheat to be carried 
safely to IV. T., for freight to be there¬ 
fore paid, the defendant undertook to 
carry safely,” is supported by evi¬ 
dence of the defendant's having admitted 
an undertaking to carry, though it 
appeared that all the wheat was not put 
on board till the day after such admis¬ 
sion. Streeter V. Hot lock, 1 Bing. 34. 

4. In an action for a breach of pro¬ 
mise of marriage, a count alleging 
a promise on the part of’the de¬ 
fendant to marry the plaintiff vrithin 
a reasonable time after request, and 

i averring “ that the plaintiff, confiding 
in the promise, had always remained 
unmarried, and was still ready and 
willing to ma~ry the defendant; and 
that although a reasonable time for the 
defendant to marry him had elapsed, 
yet that the defendant, not regarding her 
promise, did not, nor would within 
such reasonable time, marry the plain¬ 
tiff, but had hitherto wholly neglected 
and refused so to do,"—is sufRcient after 
verdict: without averring tliat the de¬ 
fendant had any notice of tlie plaintiff 
being ready to marry her during the 
reasonable time alleged, or averring any 
request made to the defendant to marry 
the plaintiff, or any averment of 9. spe¬ 
cial refusal to marry him. Seymour v. 
Gartside, 2 Dow. & Ryl. 55. 

5. Where the plaintiff, as adminis¬ 
trator, declared in assumpsit that tl.e 
intestate had retained the defendant as 
his attorney, to investigate *and procure 
a good tide of an estate about to be 
conveyed to the intestate as purchaser, 
and assigned for breach that he did not 
do so; but acco])ted a bad and defective 
title in the liferinie of the latter, where¬ 
by his personal estate was much in¬ 
jured:—Held on demurrer to the 
declaration, that the action was well 
brought; although it was objected, 
first, that thougli it was framed in con¬ 
tract, it was in substance a tort, arising 
from a neglect of duty by the defend¬ 
ant ; secondly, that the heir should 
have sued, and not the administrator, 
as it was a contract which ran with tlie 
land; and lastly, that it was not alleged 
in the declaration, that the defendant 
undertook to ascertain and procure a 
good title in his professional character as 
an attorney;—for that by the demurrer, 
the defendant admitted the promise to 
the intestate, as well as the allegation 
that the injury accrued to his persoual 
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estate during his lifetime; and it must 
be implied that he was bound to fulfil 
his duty as an attorney, it being alleged 
that the intestate employed him as such. 
Knights V. QuarleSf 4* Moore 532. 

6. Where, to a declaration in assutnp- 
Ait for coals obtained by the defendant 
from a pit of the plaintiff, the defendant 
pleaded that the plaintiff had distrain¬ 
ed the defendant’s goods for the same 
identical cause of. action; and the 
plaintiff demurred specially, that it did 
not appear by the plea that all his 
damages were satisfied:—Held, that 
flio plea was no answer to the action. 
J-i'Ci V. Wright, 1 Dow. & Rjd. 391. 

VII. EVli-tNCE. 

1. In assumpsit for goods sold, and on 
an account stated, ^ recover the value 
of growing-poles pufehased from the 
plaintiir by the defendants, and after- 
w-ards carried tway by them ; it ap¬ 
peared in cvidencii that at the time of 
the bargain some memorandums in 
writing had been made, but which were 
neither stamped nor signed by the 
parties; and it vras also proved, that the 
defendants, after the poles were carried 
away, admitted that a balance was 
due to the plaintiff, who, under these 
cir'.nmstanecs, was nonsuited:—Held, 
that such nonsuit was proper, as it was 
not proved that the delcndants had 
admitted a precise and definite sum 
to be doe to tlie plaintiff; and ihercfore 
that he could not recover on the account 
stated, without reference to the memo- 
rsindnms, which were not admissible in 
evidence; but as the contv.act had been 
executed by ihe defendants, they hav¬ 
ing carried away ihe poles, the Court 
ofC.P. granted the plaintiff’a new trial, 

, on payment of c'jsls. Tcall v. -duti/, 

4 Moore 542. 

2. Where the plaintiff assigned his ship 
to the defendant as a security for the re¬ 
payment of money; but on the register 
it appeared to be an absolute assign¬ 
ment, and the defendant sold the ship, 
and told the plaintiff that he had rc- 
ce’rvcd the purchase-money, and would 
account with him for the balance of the 
proceeds of the sale : —- That Court 
held, that the plaintiff was entitled to 
recover his balance in an action on the 
money counts; the acknowledgment 
"being sufficient to support the action. 
Prouting v. Hammond, 8 Taunt. 688. 


3. Two unstamped slips of paper, 
with ** I. O. U. 400h” and “ I. 0. U. 
2501.” written thereupon, are neither 
promissory notes nor receipts; and- 
may be therefore received in evidence 
for money lent. Childers v. Boulnois, 

I Dow. & Ryl. N.P.C. 8. 

4. by deeds of assignment, and 
bargain and sale, assigned and sold re¬ 
spectively an unexpired lease of pre¬ 
mises, and the fee simple of a messuage, 
8i;c. to B.; and in each instrument re¬ 
cited that he had received the purchase- 
money, and on tlie back of each wrote 
a receipt for the purchase-money in full: 
after which, a memorandum of agree¬ 
ment not signed or stamped, was drawn 
up between the parties, reciting that li. 
had lately purchased o£A. the premises 
in question; and that A. being indebted 
to B. in the sum of 1001. had agreed 
that the same should be considered as 
in part payment of the said purchase- 
money ; but it being understood, that in 
case the dividend about to be paid by A. 
to his creditors should not amount to 
twenty shillings in the pound, then that 
A. was to do work for />., in his line of a 
builder, to the amount of such defici¬ 
ency ; and further, that B. was to re¬ 
tain in his hands the sum of 60/., to bo 
also Considered as in part payment of 
the said purchase-money, and for wliich 
said sum B. was to do and perform 
work for A. in his line of a plmubei 
and glaxier.—Tndebitatus assumpsit being- 
brought by A. to recover the money 
actually due to him, as the purchase- 
money of the premises in questioti, the 
declaration alleging that the sum was due 
for and in respect of divers tenements, 
&c. sold by the plaintiff to the defendant; 
and that thereupon, in consideration that 
the plaintiff would lake the work and la¬ 
bour of the defendant as a plumber and 
gla/icr, at reasonable prices, to the ex¬ 
tent of the said debt, in payment ami 
satisfaction thereof, tlu' defendant 
undertook to do and perform for the 
plaintiff all such work and labour as 
he might require, to the extent of the 
said debt, averring readiness of the 
plaintiff to receive the work, and refusal 
of the defendant to perform it;—Held, 
that neither the agreement nor parol 
evidence of its contents was admissil-’e, 
to shew’ that the consideration-money 
had not been paid. Baker v. Dewey, 

S Dow. & Ryl. 99. 

S.C.l, B.& C. 704. 
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I. FOR NON-PAYMENT OP COSTS. 

Fur Attachments against Sheriffs, 

Sec Post. tit. Sheeifp. 

1. The rule for an attachment for 

non-payment of money in pursuance of 
the Master’s allocatur, is only a rule nisi 
when the allocatur is founded on an 
award. Rex v. ——, 2 Chit. 67. 

2. If a party obtain a rule for setting 

astde judgment and execution, on condi¬ 
tion of his paying costs, the Court trill' 
nut issue an attachment -in the first 
instance for not paying those costs. 
-V. Rli/fidr, 1 Chit. 158. 

S. An attachment was ordered abao-. 
Kitcly in the fust instance against an 
attorney, for non-payment of money, 
pursuant to an order to another attorney 
of the parly for wliom the former had 
been cliangcd by order of the Court 
of Exchequer; although in the orders for 
changing the attorney, and for payment 


of the money, he had been called John, 
whereas his real name was James ; but he 
had attended several summonses taken 
out as agiiinst Joltn, amd had consented to 
some of them without objecting to the 
misnomer i which that Court thought, 
under the circumstances, cured the mis¬ 
take. Stexerisun v. Power, 9 Price 384. 

4. Personal service of an attachment 
again: t an attorney for not paying 
money pursuant to the Master’s allo¬ 
catur, cannot be dispensed with. /» re 
— — , (Gent.) 1 ^Dow. & Ryl. 529. 

II. CONTEMPT. 

See Post. tit. Wakde.n of the Fi.cet. 

1. The repert of the Master of the 
Crown Office, that a defendant and his 
attorney were in contempt for not obey¬ 
ing an atvard and tiling a bill, is to be 
tak^ as a conviction; and on the defend¬ 
ant's being brought np for judgment, the 
Court will not receive afSdavits in denial 
of the contempt, but only in mitigation 
of punishment. • Coiilson i. Graham, 

2 Chit. 57. 
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I. CLERKS OP, HOW DXSCHAllGEt) FROM 
AUTICLES. 

1. A rule niii can only be granted to dis¬ 
charge an articled clerk, where the attor¬ 
ney liad become bankrupt and abscond¬ 
ed; and the rule mui^t be served at the 
last place of abode of the clerk to the 
commission, and stuck up in the King’s 
Bench Office. Anonymous, 2 Chit. 62. 


11 . QC.VLIFICATIONS OF ADMISSION. 

1. An articled clerk, who has served 

part of his clerkship with an attorney 
who died before the clerkship was com¬ 
pleted, is at liberty, after an interval of 
six years from that time, to serve the 
remainder of bis clerkship with another 
attorney, with a view to his admission. 
In re Smith, 1 Dow. & Ryl. 14. 

2. A clerk,* in order to be admitted 

an attorney, must actually serve five 
years under articles :—Therefore, where 
a clerk had served part of his time with 
a master who afterwards left this coun¬ 
try, and before his articles were assigned 
to another master, an interval of ten 
months had elapsed, during which time 
he did not serve under any articles, 
but served the re.aainder of the time 
specified under the assignment; the 
Court would not allow him to be admit¬ 
ted untQ he had served the remaining 
ten months under new articles. ^Ex parte 
Rowle, 2 Chit. 61. 

S. A clerk to an attorney, held during 
the terra for which he w’as bound, the of¬ 
fice of surveyor of taxes under the Crown: 
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Held, that he could not bo considered as 
having served his whole time in the pro¬ 
per business of an attorney, within the 
Geo. 2, c. 46, ss. 8 & 10; and that he 
ought not to be admitted on the roll; 
and that, having been admitted, he must 
be struck off. In re Taylor^ 

5B.& A. 538. 

4 . The statute 34 Geo. S,c. 14, s. 2, 
requires that the indentures of an attor¬ 
ney’s clerkship shall be enrolled or re¬ 
gistered with the proper oflicer of the 
Court, together with an affidavit of the 
time of executing the same, before the 
clerk shall be admitted to practise as an 
attorney; and enacts, that unless the 
indentures are enrolled or registered 
^within six months next after execu¬ 
tion, together with the affidavit of tlie 
time of execution of such contract, the 
service shall be deemed to commence 
from the time of enrolment or registry 
only.—Where therefore, a clerk had been 
articled to an i ‘torney in the country, 
and the indentures had been sent to Lon¬ 
don to be enrolled in the Master’s Office, 
pursuant to the statute, and after the 
derksbip had been served, no truce of 
the indentures could be discovered in 
that office ; the Court refused to admit 
him, although it appeared from the books 
of the town agent, that a clerk of tb j 
latter had tendered the fees payable in 
the Master’s Office upon enrolment, 
cotemporaneously with the time when 
the enrolment was supposed to have 
taken, place. E* parie Pilgrim. 

2 Dow, & Ryl. 429. 

S. C. 1 B. & C. 204. 

III. CERTIFICATE. 

1. If the cwtificate of an attorney of 
the Court of C. P, be, through mis¬ 
take of his agent, filed in K. B. where 
he was not admitted for four succes¬ 
sive years, such certificate may be en¬ 
tered and filed in the former Cour^ 
on a notice of the fact being given 
to the Stamp Office. Ex parte Jones, 

4 Moore 347. 

2. It is no ground for cancelling a 
bail-bond, that the attorney who ^ued 
out the writ had neglected to take out 
his certificate. Wekk v. Pribble, 

1 Dow. & Ryl. 215. 

IV. RB-ADMISSION. 

1. An attorney who has ceased to 
practise for several years, may be re¬ 
admitted without paying the arrears of 
duly. Ex parte Cunnwgltam, 1 Bing. 91. 

2. So an attorney who discontinued to 
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practise after his last certificate expired, 
may be re-admitted without payment of 
any arrears of duty or any fine; for the 
word “ neglect,” in the 37 Geo. 3, c. 
90, s. 31, means culpable neglect; and 
does not apply to a* person who has 
omitted to take out his certificate during 
dm interval of his ceasing to practise. 
Ex parte Matson, 2 Dow. & Ryl 238. 

3. If an attorney has entered into 
trade, and discontinued to practise for 
twelve years, the reasons for his quitting 
such trade must be satisfactorily ex¬ 
plained before he can be re-admitted. 
Ex parte Mayer, 5 Moore 141. 

V. rillVILEOES AKD DISABILITIES OF. 

Sen Wilkinson v. Diggles, 2 Dow. h Ryl. 
302. S. C. 1 B. & C. 158. Post, page .15. 

1. An attorney must be sued by bill, 
although he has given a bill of ex¬ 
change ; and the plaintiff being also an 
attorney, the Court set aside the pro¬ 
ceedings with costs. At,..US v. .——, 

2 Chit. 63. 

2. Attdrnies and clerks in the Court of 
Exchequer may sue attornies of the other 
Courts (where the debt warrants it) by 
capias of privilege in that Court. Wal¬ 
ker, (Gent.) V. Rushbury, ( Gent.), 

9 Price 16. 

3. Where process appeared to be sued 
out in the name of A. by B., neither of 
whom were attornies of the Court out of 
which it was sued, and 7>. had no autho¬ 
rity from any other attorney to act in 
bis name, the Court of C. P.sct aside the 
proceedings, and ordered A. and Ji. to 
pay the costs. Hazekins v. Edwards, 

4 Moore 603. 

4. A person under examination be¬ 
fore a Justice of Peace on a charge of 
felony, has no right to have a legal ad¬ 
viser as an advocate on his behalf; still 
less to cross-examine the witnesses for 
the prosecution, and*to examine oppos¬ 
ing testimony to prove his innocence.- 
The privilege when allowed, js entirely 
a matter of discretion in the Justices, as 
the investigation is merely preliminary, 
add not conclusive on' such person. 
Cox V. Coleridge, 2 Dow. & Ryl. 186. 

S.C.l. B. & C. 37. 

5. An attorney cannot recover a 
charge for conducting a suit in which 
the party charged has not had the bene 
fit of the attorn^*s judgment and su¬ 
perintendance. Therefore, where in an 
action on an attorney's bill it appeared 
that the plamtiff lived at £>, five miles 
from W.\ and the defendant lived at 
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7/., fourteen miles from IV. ; and ap¬ 
plied to J. B. (who resided at IV.^ and 
who had been a clerk of the plaintift“’s, 
and practised in his name,) to carry on 
the suit for which the bill in question 
was incurred; and J. B. did so ; and 
it did not ajmear that the defendant 
(wer saw the paintiff, or had the benefit 
of his judgment; and the business done 
at the office at IV. was for J. B.'a bene¬ 
fit ; except one-third, which the plaintiff 
received for merely coming over once 
a-week; and the plaintiff’s name was 
not on the door at IV., nor was he em¬ 
ployed by J. B. in soliciting business; 
but J. B. frequently consulted with the 
plaintiff: and drafts were sometimes in- 
grossed at D. for the office at IV. ; andithe 
draft of the brief in the suit which J. B. 
had carried on for the defendant was in 
the handwriting of the plaintiff, as well as 
some items in B.'s books touching that 
suit; ;ind the defendant when applied 
to, admitted the sura claimed, but re¬ 
quired to set off a sum due to him from 

if., which was refused ; Held, that a 
nonsuit, directed by the J udge who tried 
the cause, was proper. Hopkinson v. 
Stnitk. 1 Bing Lf. 

G. If an attorney, being in pri:,on, 
enters a plaint, or sues out or com- 
inonccs any process in the County Court, 
he is within tlie statute 12 Geo. S, c. 13, 
s. f), and liable to be struck off the roll. 
Ex parte Flint, 2 Dow. & Kyi. 406. 

S. 'C. 1 B. Sr C. 254. 

7. Querre, —Whether the affirmation 
of a Quaker is admissible to call on an 
attorney to answer the matter of an 
affidavit. In re Gellibrand, 

1 Dow. & Ryl. 121. 

VI. DUTIES AND X.IABII.XT1ES. 

1. An attorney concerned for the 

plaintiff in the cause as his agent, must 
iqton all bailable meme process, and 
every writ of attachment andi^iierifaeiasl 
and capias ad satisfaciendum, indorse the 
place uf abode and condition of the 
party against whom the writ is issued, 
or such other description of him as sucli 
attorney or agent may be able to give. 
Beg. Gen. H. T. 2 & 3 Geo. 4. 

1 Dow. & Ryl. 471. 

5B. & A. 560. 

' 2 Chit. 377. 

2. A general undertaking by an at¬ 
torney to appear to process, does not 
oblige him to put in bail to bailable 
process. Anonymous, 2 Chit. 415. 


3. It seems that the duty of an attor¬ 
ney is not so strict but that if he is 
lulled by the assurance of his client into 
a persuasion that a security on which 
such client proposes to advance money 
is good, so as to abate his vigilance in the 
inquiry into its validity, his liability for 
negligence is discharged. Wilson v. 
Tucker, 1 Dow. & Ryl. N.P.C. 30. 

4. An attorney making an affidavit 

to support a motion to set aside an out¬ 
lawry against a defendant who has not 
appeared, must shew that he ik autho¬ 
rized to act for the defendant. Volet v. 
Waters, 3 Dow. & Ryl. 55. 

5. The Court will not call on a de¬ 
fendant to verify on affidavit a plea 
sworn by tlie plaintiff to be false, nor 
require the dcfmdant’s attorney to dis¬ 
close the authority by which he pleads 
a sham plea. Merringtun v. A’Beckett, 

3 Dow. & Ryl. 231. 
S. C. 2 B. & C. 81. 

6. The Court will compel an attorney 
to pay the costs occasioned by his vexa¬ 
tious conduct in giving repeated notices 
of justifying bail at Chambers in vaca¬ 
tion. Therefore, where a defendant 
had been removed by habeas coipus 
from Lincoln Castle to tho Bing’s Bench 
prison, and thcplaintifi' had been put to 
the expense of inquiring after six sets of 
bail, as to one of whom a false descrip¬ 
tion had been given; the Court ordered 
the defendant’s attorney to pay the costs 
incurred by the plaintiff, although it 
was sworn that such attorney had no 
personal knowledge of the misdescrip¬ 
tion and insufficiency of the bail. Blun¬ 
dell V. Blundell, 1 Dow & Ryl, 142. 

S. C. 5 B. & A. 533. 

7. Where the Prothonotary refused 

to allow costs on account of gross mis¬ 
conduct by the plaintiff’s attorney,—the 
Court of C. P. refused a rule for the 
Protliouotary to review Iiis taxation, 
though tlie defendant had stayed the 
proceedings under a rule for staying 
them on payment of the debt and costs. 
Addms V. ataton, 1 Bing GO. 

8. An attorney employing an agent 
to do business for In's client, is primarily 
liable to such agent for his bill, though 
the latter knows the business to be done 
for the client; hut to whom the credit 
is given is a question for the Jury. 
Scrace v. Whittington, 

3 Dow. & Rvk 195. 
.S’. C. 2 B. &C.11. 

9. If there is reasonable and probable 
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cause for applying to the Court against 
an attorney, although it eventually 
turns out that there is no actual fouiula* 
tion for imputing misconduct to him, 
the Court will not give him the costs of 
the application. Doe d. Thtmites v. lioe, 
3 Dow. & Ryl. 226. 

10. Where an attorney, in order to 
get possession of papers belonging to 
A. in the hands of AJ's former at- 1 
torney, who had a lien upon them 
for the amount of a bill then in dis¬ 
pute, undertook that A. should enter 
into an unqualified reference not re¬ 
vocable; Held, that A., having after¬ 
wards become bankrupt for the second 
time, and without paying fifteen shil¬ 
lings in the pound, the proof of the debt 
under the commission was not an elec¬ 
tion by the former attorney under 49 ■ 
Geo, 3, c. 121, s. 14, so as to dispense 
with the reference; and that the attorney 
was liable, pursuant to his undertaking 
to procure./^.*s signature to an agreement 
of reference, and to find security for the 
performance of the award to the satis¬ 
faction of the Master. £x parte Hughes^ 

5 B. & A. 482. 

11. It seems that proceedings in bank¬ 
ruptcy are not proceedings in Chancery. 
Where therefore, in an action of debt on 
the statute 2 Geo. 2, c. 28, for acting as a 
solicitor in the Court of C^ance/y,(vi2. In 
the matter of T. S. a bankrupt,) the de¬ 
fendant not being a solicitor of the said 
Court; the plaintiflP having proved that 
the defendant had been consulted, and 
been instrumental in the matter of a pe¬ 
tition to the Lord Chancellor, by the 
creditors of 3’. S., (which petition bore 
the name of certain admitted solicitors, 
and was entitled “ I» bankruptcy,”) 
)iraying for the ‘taxation of the bill of the 
solicitor to the commission, was nonsuit 
ed; the Court of C. P, refused to set it 
aside. Fordv. lFcW,3Brod.&Bing.241. 

12. Tlje respective attornies for the 
plaintiff.and defendant in a horse cause, 
which was ready for trial, but had b^en 
withdrawn at the assizes, signed the fol¬ 
lowing undertaking or agreement:— 
“ We, the undersigned, attornies for the 
above-named plaintiff, and the above- 
named defend^t, do hereby personally 
consent, undertake, and agree, that the 
record in this cause shall Ite withdrawn; 
that the above-named defendant sliall | 
take back again tlie horse in the plead- | 
ings jn this cause named, and shtdl pay. 
the sum of 64h 17s. to the above-named 


plaintiff; that the costs of the suit on the 
part of the defendant shall lie taxed between 
the parties, on the principle between 
plaintiff and defendant; and that such 
taxation shall be made and perfected 
by, Sec.'* Held, that the plaintiff’s at¬ 
torney, in the original action, was per¬ 
sonally liable upon this undertaking to 
pay to the defendant’s attorney tl j costs 
when taxed, pursuant to the agreement. 
Iveson V. Corington, 

2 Dow. & Ryl. 307. 
S. C. 1 B.&C. 160. 
And see Burrell v. Jones, 3 B. & A. 47- 

VII. SUMMARY JUBlSmCTION OF TUB 
COURTS OVER. 

Set? Stevenson v. Power, 9 Price 384. 

Ante, tit. Attachment, 2. 3. 

1. A summary application may be 
supported against an attorney to compel 
him to pay monies received by Itim, 
though he was not employed in any suit: 
and an agent may make th application, 
tliough he has no authority to receive; 
and the Court will compel the payment 
into Court fox the benefit of the parties 

interested. Dc Wolfe v.-, 

2 Chit. 68. 

I 2. The Court of C. P. granted a rule 
wiVi, calling upon an attorney to answer 
for an alleged misconduct in a matter 
where no suit was depending, but which 
appeared to have been entrusted to liim 
in the capacity of an attorney. In re 
Knight, • 1 Bing. 91. 

3. But thatCourtwillnot proceed or call 
upon an attorney summarily to answer 
the matters of an affidavit, chargingliim 
with an indictable offence ; but will leave 
the parties complaining to their prose¬ 
cution for such offence. Short v. Pratt, 

1 Bing. 102. 

S. P. In re Knight, 1 Bing. 142. 

4. A. being committed for forgery, 
the pro.secutor called on him in prisoii, 
and said be had no wish to appear against 
him, but that the attorney concerned 
would proceed unless his costs were 
paid, which the prosecutor had no means 
of paying : he then j>roposed that A, 
should advance the money, which he did; 
and it got into the hands of the prosecu¬ 
tor’s attorney : notwithstanding this, A. 
was put on his trial, and tlic prosecutor 
appeared against him. A-, however, 
being acquitted, applied to the Court .,f 
C. P. to compel the prosecutor’s at¬ 
torney to refund the money, on an 
affidavit of his innocence of the offence 
I charged against him; and that be had 
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Summary Jurisdiction 

paid the money, because from hi*know- 
ledge of the parties, be believed his life 
was then in danger; but the Court re¬ 
fused to interfere. Ex parte Brookes, 

1 Bing. 105. • 

5. Where a person not having been 

admitted an attorney of the Court of 
C. P., bad acted as such by issuing out 
process; they would not grant an at¬ 
tachment against him, but left the party 
to sue for the penalty given hinb by the 
statute 2 Geo, 2, c. 23, s. 24. Mattkews 
V. Royle, 6 Moore 70. 

And see Ex parte Flint, 2 Dow. & 
Ryl. 406, Ante, page 31. 

6. The jurisdiction of the Court of* 

F.xcheqver, and its authority to make 
orders for the payment of a Crown soli¬ 
citor’s bill of fees, is independent of the 
statute 2 Geo. 2, c. 23, and founded 
on the necessary and inherent controul 
of the Court over the conduct of its offi¬ 
cers; and delay to a certain extent in 
making an application to the Court for 
such purpose, will not in a gross case 
on the part of such solicitor, be consi¬ 
dered laches. Rex v. Back, ^ 

9 Price 349. 

7. Where an attorney brought an 
action for his bill of costs, and arrested 
the defendant for a larger sum than was 
afterwards found to be due upon taxa¬ 
tion, without having any reasonable or 
probable cause for so doing: Held, that 
this was a case within the statute 43 
Geo. 3, c. 46, s. 3; and that if not, still 
that the Court in the exercise of its ju¬ 
risdiction over Its officers, would compel 
an attbmey to pay costs under such 
circumstances. Robinson v. Eisam, 

5 B.& A. 661. 

8. By the statute 22 Geo. 2, c. 46, 
s. 11, it is enacted, “ that if any sworn 
attorney or solicitor shall snf&r his name 
to be used by an unqualified person, to 

‘enable him to practise as an attorney or 
solicitor, and complaint shall be made 
thereof in a summary tcay, and proof made 
thereof upon oath to the satisfaction of the 
Court, such attorney or solicitor shall be 
struck oflE* the rolland by the same 
section it is enacted, that in that case, 
and upon such complaint, and ptopf made as 
aforesaid, it shall be*lawful for the Court 
to convict such unqualified person, so 
acting or practisi^ aioresaid, to the 
prison of the said Court for any time not 
exceeding one yearHeld, that a per¬ 
son brought within the latter branch of 
the section, upon an affidavit of his 


offence, was not entitled to have the wit¬ 
nesses in support of the charge examined 
viva voce. After the matter had been re¬ 
ferred in such a case by consent of coun¬ 
sel to the Master of the Crown Office, 
who reported the party to be in contempt, 
the Court allow^ the latter to bring 
the whole of the case under their own 
consideration, when brought up to be 
committed. In rc Jaques, 

2 Dow. & Ryl. 64- 

9. Where a bailiff had written to an 
attorney for writs, which the latter sent 
him without knowing any thing of tire 
parties or circumstances; but the bailiff 
never represented himself, nor bad been 
considered as an attorney, nor looked 
for any profit upon the law proceedings: 

I Held, that this was not a casewithin the 
' 22 Geo. 2, c, 46, s. 11 ; but that it was 
a most improper practice, which the 
Court by virtue of its generd jurisdiction 
over attornies, would punish severely: 
Ex parte Whatton, 5 B. ie A. 8S4.' - 

10. An attorn^ engaged a certifi¬ 
cated conveyancer to (mnduct his busi¬ 
ness, and agreed to allow him a moiety 
of the profit instead of a salary. Tim 
names of both were painted on the office 
door, and bills for business’ were made 
out and delivered in their joint names: 
—Held, that this was a case within the 
22 Geo. 2, c. 46, s. 11, inasmuch as the 
attorney had iffiowed his name to be 
used for, and on account of an unqualir 
fled person: and the Court ordered tbs 
attorney to be struck off the roll, and 
the conveyancer to be committed to pri¬ 
son for a month. In re Jackson, 

1 B. & C. 270. 

11. The Court struck two attornies off 
the roll for knowingly permuting an 
unqualified person to practise as an 
attqrney in their names, for bis own pro* 
fi.t, contrary to the 22 Geo. 2, c. 46, and 
sentenced such unqualified person to be 
imprisoned for three months in the pri¬ 
son of the Court: and the latter being 
previously a prisoner for debt, was 
ordered to be brought up without a’4ay 
rule, on a ■suggestion tha| be was un¬ 
able to pay the expanses of such rule. 
In re Clark, 3 Dow., & Ryl. 260. * 

12. The Court of C. Tv refused to 
strike an attorney off the roll of that 
Court on the ground of his having been 
struck off the roll of the Court of King’s 
Bench, unless the contents of the affida¬ 
vit on which that Court acted be stated, 
and there be proof or allegation that the 
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attorney had been struck off for a mis¬ 
demeanour. parte Hague, 

S Brod. & Bing. 257. 

IS. Bo the Court of C. P. refused to 
strike an attorney off the roll on the 
ground that he had not served a regular 
clerkship, and had misconducted himself 
previously to his admission, as there was 
no charge of misconduct subsequently to 
such admission. InrePage, 1 Bing. 160. 

14. Quare —Whether an attorney, who 
keeps out of the way to avoid service 
of the Master’s allocatur, is eligible to 
remain any longer on the roll ? In re 
-—(Gent.) 1 Dow. & Ryl. 629. 

VITI. FBOCSSLIHOS Altn FlXAniKOS IK 
ACTION 8 AOAINST. 

See Ford v. Webb, S Brod. & Bing. 241. 

Ante, page ,32. 

1. The Court will stay proceedings 

if a defendant be sued by bill as an attor¬ 
ney, when he is lot one. Nabb v.- , 

’ 2 Chit. 896. 

2. In an action against an attorney 

for non-feasance, in not looking pro¬ 
perly into a title,—^it is sufficient to state 
that he was retained as an attorney, 
without stating the consideration. If 
diligence would have been ineffectual, | 
the defendant must prove it; and if the 
declaration states that the defendant was : 
an attorney of a particular Court, the 
idaintiff must prove it, though the de¬ 
fendant put in his plea as such. Bourne 
yj. Higgles, 2Clut. 311. 

IX. TAXATION Ann PATMEKT OTt BILES 
OF COSTS. 

1. Independently of the statute as to 
the taxation of costs, the Court still re¬ 
tains power at common law to order 
bills generally to be taxed. Anonymous, 

2 Chit. 155. 

2. An attorney’s bill may be referred 

for taxation, after a verdict has been 
found for the full amount. Huttall v. 
Marr, . 3 Dow. & Ryl. 33. 

3 . An attorney’s bill may be referred 
to the Master for taxation, after an ac¬ 
tion bad been brought upon it, and a 
verdict recovered, on a suggestion that 
some of the items therein wouldnot have 
been allowed by the master had it been 
originally referred to him, but only upon 
the terms of the defendant’s paying the 
costs of the application luid taxation, 
«nd also those of the cause as between 
attotney and cUent, the plaintiff being 


at libthrty to take out money forth¬ 
with', which had been paid into Court. 
Lee V. Wilson, 2 Chit. 63. 

4. Where an attorney is entitled to 
the costs occasioned by the taxation of 
his bill, he ought to apply for them at 
the time ; and cannot recover them by 
motion after making a subsequent set¬ 
tlement. Whitfield v. James, 

1 Bing. 207. 

5- Fees charged by qn attorney for 
holding a Court-leet, as steward of a 
manor, arc taxable in the same manner 
as charges for business done strictly 
jn the professional character of an 
attoi'ney. Lethbridge v. Luxmore, 

1 Dow. fe Ryl. 511. 

S. C. nomine Luxmore v. Lethbridge, 

5 B. &. A. 898. 

I 6. The bill of costs of an attorney 
agent to the attorney employed by the 
party in respect of whose business the 
agency charges have be^'U incurred, 
will not be ordered to be referred to the 
Master (o be taxed, on the application 
of the client. WUdbore v. Bryan, 

8 Price 677. 

7. If, on the taxation of a Crown 
solicitor’s bill of fees and disbursements, 
so large a sum be disallowed as to make 
it a matter of reprobation by the Court, 
they will not only order the costs of the 
taxation to be paid by the solicitor to 
the defendant, but if he has received 
the whole bill by sums paid him on 
account, they will order him to pay 
interest for the balance which the Mas¬ 
ter shall report to be due from ,hira, in 
consequence of the disallowance of 
the sums taxed off; although some 
of the disallowed charges be for sums 
paid to others for services in aid of the 
Crown solicitor’s duty, and it be not 
shewn that he made any interest on the 
balance. Bex v. Bach, 9 Price 349. 

8. On a mqtion for a rule nisi for 
an attachment against an attorney, for 

' not delivering a bill of costs, pursuant 
to a Judge’s order for that purpose, an 
affidavit must be sworn of the personal 
service of the rule. Anonymous, 

2 Chit. 66. 

9. So, on such motion for not paying 
over surplus money when a rule has been 
served for taxing an attorney’s bill,* the' 
Court will not grant an attachment 
against the attorney for not paying the 
balance due to his client until the costs 
have been toxed, though the balance is 
admitted, ^d though it is agreed to 
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dispense with taxation. • ' . . v. 

Sartorif 2 Chit* 66. 

10. An admitted attorney of the 
Court of King's Bench may recover for 
his fees and disbursements in suing 
out a commission of bankruptcy, though 
he has not been admitted a solicitor in 
Chancery. Wilkiuson v. Diggles, 

2 Dow. & Ryl. 302. 

S. C.lli.Sc C. 158. 

11. Where an attorney is retained 
jointly by several parties to defend a 
suit against each, the delivery of a bill to 
one is sufficient to entitle him to main¬ 
tain a joint action against all for his 
costs, within the 2 Geo, 2, c. 23, s. 23. 
Oxenkam v. Lemon, 

2 Dow. & Ryl. 45 i. 

12. An attorney employing an agent to 

do business for his client, is primarily 
liable to such agent for his bill, though 
the latter knows the business to be done 
for the client; but to whom the credit 
is given is a question for the jury. 
Scrace v. Whittington, , 

3 Dow. & Ryl. 195. 
S. C. 2B.&C. 11. 

X. LIEN EOR COSTS. 

See latmas v. Mellor, 5 Moore 95. 

Post. tit. Set-off. 

1. A defendant being sued by bill 
as an attorney of the Court of King’s 
Befich, pleaded by an attorney who had 
not filed any warrant to defend, and on 
motion to stav the proceedings in the 
action (in which the plaintiff was non¬ 
suited) the plaintifi* undertook to set off 


the defendant’s costs against a judgment 
debt due frofn him to the plaintiff:— 
Held, that the defendant’s attorney or 
agent had no lien upon such costs for 
his own costs in defending the suit. 
Van Sandau v. Burt, 

1 Dow. & Ryl. 168. 

S, C. (not 5. P.) 5 B. & A. 42. 

2. A town agent has no lien for the 
general balance due to him from a 
country attorney, upon money of a 
client of the latter, coming to his hands 
in a cause in which he acts as such 
town agent. But queere whether he 
has not a lien for his agency in recover¬ 
ing the money in the particular cause ? 
Moody v. Spencer, 2 Dow. & Ryl. 6. 

3. Where the plaintiff*s attorney 

was indebted lo the plaintiff in a sum 
exceeding the attorn^’s costs in the 
cause:—Held, that the agent (to whom 
the plaintiff’s attorney was indebted on 
a general account in a sum exceeding 
the amount of the atto>‘ncy's costs) 
could not, as against the plaintiff, retain 
out of the sura recovejed.by him more 
than the charge for agency inPthat par¬ 
ticular cause. White v. Royal Exchange 
Assurance, 1 Bing. 20. 

XI. WHEN AND HOW CllANOED.' 

1. Where a defendant has appeared 
and pleaded to an action by one at¬ 
torney, he cannot make any application 
to the Court by another in the san.e 
cause, unless he has obtained an order 
for changing his attorney. Cinders v. 
Moore, 1 B. & C. 654. 


ATTORNMENT.—See Post. tit. Replevin. 


AUCTION AND AUCTIONEER. 


I. RIGHTS AND PRIVILEGES OF 1 
pcBciiASER - - page j 

'II. DUTY, WHEN PAYABLE - - 36 

HI. DUTIES AND LIABILITIES OF> 

AUCTIONEER - - - -^ * * 

I. RIGHTS AND PRIVILEGES OP PUR¬ 
CHASER. 

See Post. tit. Frauds, Statuth op. 

!• Where the plaintiff, on the side of 


a barge by auction under an execut'ion, 
addressed the company, stating that he 
had built it for a person against whom 
the execution was issued, who had not 
paid him for it; on which no person 
bid against him, but the auctioneer 
refused to knock it down to him at his 
first bidding, when a friend of his made 
another bidding, and the plaintiff ad¬ 
vanced one shilling more, and paid 
a deposit as part of the purchase-money: 
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Held, that he did not acquire any pro¬ 
perty in the barge under such sale. 
Fuller V. Abrahams, 6 Moore 816. 

S. C. 3 Brod. & Bing. 116. 

II. DUTY, WHEN PAYABI-E. 

See Post. tit. Trustees. 

1. By the acts ‘of parliament pasmd 
for building, improving, and maintaining 
die Liverpool Docks, the corporation, 
(who are trustees for the purpose of 
carrying'them into execution), arc an- 
diorized to levy certain rates and duties 
on the ships and vessels entering and 
going out of the port of Liverpool ; and 
^ey are also empoveered to borrow money 
not exceeding 600.000/. for the main- 
tmance of the docks, by sale (by auc¬ 
tion) of assignments of the rates and 
duties BO imposed on the shipping, 
securing to the purchasers 100/. each, 
with interest till paid:—Held, that 
such assignmmt was not a mere chattel, 
but a charge upon the docks, and 
therefore ui interest ip land^; and con- 
sequentlw that the auctioneer who dis¬ 
posed of such assignments could not be 
called upon by the excise for the higher 
duty imposed by the 43 Geo. Si c. 69, 


Sched.^ A, and 45 Geo. 3, »*. 80, because 
they are, as being an interest in 
land, liable only to the lower duty. 
Rex V. Winstanley, 8 Price 180.‘ 

III. DUTIES'AKD LIABILITIES OE 
AUCTIONEER. 

1. By a public act, the Waterloo 
Bridge Company were authorized to raise 
money for the purpose of completing 
thmr undertaking, either among them¬ 
selves, or by the admission of new mem¬ 
bers, or by granting annuities for a term 
of years, or for life:—The act did not 
contain any provision that the annuities 
should or should not be redeemable: 
Tbh company however in the original 
grant, reserved to themselves a power 
of redemption: Held, that an auctioneer, 
putting up to sale one of these annuities, 
was bound to describe it in his particu¬ 
lars of sale as a redeemable annuity. 
Coverley v. Burrell, 5 B. & A. £57. 

£. A)gr auctioneer, who delivered 
goods, without receiving the price 
from the* purchaser, was held liable on 
a declaration for not giving a full ac¬ 
count of the produce of the goods. 
Brown v. Staton, £ Chit. 353. 


AWARD. 


I. oxnxR Of REfEBENCE - page 36 

If. SVBMI8S101T AND REVOCATION ib. 
HI. ARBITRATORS AND UMPIRE - 37 

" (fl) Their Power and Duty - ib. 
IV, AWARD ------- ib. 

(o) Where co^rmed or set 1 
I aside . - - j 

{b) Performance, how. en -1 
forced - - - - ) 

(c) Pleadings relative to - 40 

(d) Costs, Iww payable - - ib. 


I, ORDER Of REPERENCE, 

SeeS/cersv. Harrop, 1 Bing. 133. 

Ante, page 1£. 

1. If all matters in difference in the 
cause axe agreed to be referred to an 
arhibratcNr, and the associate by mistake 
draws up the order of reference gene¬ 
rally as to all matters in diilTerence be¬ 
tween the parties, it cannot b&,amend¬ 


ed, but they must go down to another 
trial. Rawtree v. King, 5 Moore 167. 

2. So an order of Nisi Prius was re¬ 

fused to he amended according to the 
terms contained in a paper signed by 
the counsel at the trial; the intention of 
the parties appearing from their subse¬ 
quent acts, to have been in favour of 
the terms of the order. Pcarman 
V. Carter, 2 Chit. 29- • 

3. Agreeing to refer the quantum of 
damages to arbitration, after a question 
of law has been reserved by the Judge 
at the trial, does not waive an objection 
to the defendant’s liability in the action, 
after tlie arbitrator has made his award. 
Oxenhamv, Lemon, 2 Dow.&Ryl. 461. 

II. SUBMISSION AND REVOCATION. 

1. A submission to arbitration, under 
the statute 9 and 10 Will. 3, c. 15, s. 1, 
may be made a rule of Court in vaca¬ 
tion. In re Taylor, 5 B. & A. 217. 

I 2. Wheretbe firstcount of a declaration 
in covenant by deed to abide by an award, 
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alleged breaches generally, that the de¬ 
fendant did not on request pay the 
money awarded, and delayed the arbi¬ 
trators from making their award so soon 
as they would have done ; and the de¬ 
fendant pleaded to such count, a re¬ 
vocation by deed of the authority of 
the arbitrators, before they made their 
award: Held, on demurrer, that this 
plea was not a confession of the cove¬ 
nant, upon which the plaintiff eras en¬ 
titled to judgment. The second count al¬ 
leged, " that the defendant did, before the 
making of the award, hinder and prevent 
the arbitrators from'making diek award 
by executing a deed, whereby he did re¬ 
voke, Ac. the arbitratioh, and thereby 
hindered the arbitrators from makingtlieir 
award,” &c.: Held on demurrer, that 
an allegation of notice of the revocation 
to the arbitrators was not necessary, it 
being sufficient to aver the fact of revo¬ 
cation by deed to sustain this count, and 
call upon the defendant to plead issu- 
ably. Marsh r, BvUeel, 

1 Dow. & Ryl. 106. 

S, C, ft Chit. 316. 

5 B. & A. 507. 

3 . Where the submission to arbitra¬ 

tion has been obtained by fraud, it may 
be given in evidence under a plea of 
non assumpsit, of nil debtt. Sackett v. 
Owen, 2 Chit. 39. 

4. Where a verdict was found for the 
plaintiff at Nisi Prius for the damages 
in the declaration, subject to the award 
of an arbitrator, who declined proceed¬ 
ing in the reference: Held, that the 
plaintiff was entitled to judgment and 
execution fc rthwith, unless the defend¬ 
ant would consent to refer the damages 
to another arbitrator. WooVey v. Clark, 

2 Dow. & Ryl. 158. 

&. C. nomine Woolley' v. Kelly, 

1 B. & C. 68. 

III. A1I.BlTllA.TOaS, AKD UMPIRE. 

(a) Their Power and Duty, 

1. Where an arbitrator has power to 
make an application to the^Court for en¬ 
largement of the time for making his | 
award, he may make several applica¬ 
tions, and is not functus officio at the 
expiration of the time granted by the 
first enlargement. Anonymous, 

S Chit. 45. 

2. An order of Nisi Prius, referring 
an Bcdon of debt on a money-bond, 
(whei# the issue was payment a co¬ 


obligor), and all matters in difference to 
arbitration, does not require the arbi¬ 
trator to direct for what sum the verdict 
shall be entered. Coyme v. Watts, 

3 Dow. & Ryl. S24. 

3. If, after reference by bond, one of ' 
several of the obligees dies before the 
award is made, the arbitrators cannot 
award a payment to the survivors and 
executors of the deceased, and that they 
shall release obligors. Quorre—Whether 
the award would have been good, if 
made on the surviving obligees only. 
Edmunds v. Cox, % Chit. 432. 

IV. AWAKO. 

■ (a) Where confirmed or set aside. 

See Post. tit. Stamps. 

1. An award that money shall be paid 

to a stranger for the use of one of the 
parties to a submission,, is suffident. 
Snook T. Hellyer,' 2 Chit. 43. 

2. The Court will not open an award 
on a suggestion that the .arbitrator is 
mistaken in the law; facts as wdl as law 
having been referred to him, and his 
award being silent as to the grounds of 
his decision. Bouttiiier v. Thick, 

1 Dow. & Ryl. 366. 

3. Even where matters of law and 

not of fact are referred to a barrister, 
the Court of C. P. will not set aside an 
award made by lum, on the ground that 
it is contrary to law, unless the illegality 
appear on the face of the award itself 
Cramp v. Symons, 1 Bing. 104. 

4. An award made by a barrister to 
whom all matters in difference were re¬ 
ferred by an order of Nisi Prim, is final 
between the parties, unless some objec¬ 
tion is apparent on the face of it, or 
misconduct be imputed to the arbitrator. 
Shartnan v. BeU, 5 M. & S. 504. 

5. The Court will not set aside an 

award on the ground that one of the 
parties had become bankrupt before it 
was made. If amotion for setting aside 
an award be made on slight grounds, - 
the rule will he discharged with costs. 
Snook V. HeUyer, ' 2 Chit. 43. 

6. Where an action for a breach of 
covenant was penffing, and with all mat¬ 
ters in difference, was referred to arbi¬ 
tration, the costs tf the suit to abide the 
event: Held, that an award that the 
plaintiff had no demand on the defend¬ 
ant, on account of any alleged breaches 
of covenant, or on any other account 
I whatsoefver—was final, althougltthe suit 
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wa* not in terms concluded. Jackson v. 
Yabsley, 5 B. & A. 848. 

7» The Court on motion refused a rule 
to set aside an award, on the ground that 
the submission had been obtained by 
fraud: as the application should have 
. been made to set aside the order. Sackett 
V. Owen, 2 Chit, S9. 

8. The Court will not entertain an 
applicatibn for setting aside an award, 
founded upon an indictment at the 
assizes for not repairing a road, though 
the question in dispute be of a civil 
nature. Bxx v. Cotesbatch (Inhab.) 

& Dow. & Ryl. 265, 

9. Nor will they grant a second 
rule to set aside an award, when a rule 
fbr that purpose has been already dis- 
cllarged. ‘ In re Hellyer, 2 Chit. 265. 

10. Where counse. moved to make 

a rule absolute, which had been pre¬ 
viously obtained to shew cause why an 
award should not be set aside on the 
grounds which appeared in the affidavit 
in support of the motion, on a sug- 
gMtion that new evidence had been since 
discovered: Held, that they should have 
applied to the arbitrator to delay making 
bu award, and appoint another meeting 
to hear the additional evidence. Eardley 
V. Otley, 2 Chib 42. 

11. By an agreement C. and re¬ 
ferred all matters in difference between 
them to three arbitrators, concerning the 
value of certain stock and goods, and 
also as to the sum or sums which 
each should contribute towards tlie pay¬ 
ment of 25001. and the costs incurred 
in bringing and defending certain actions 
in which they were respectively interested. 
The arbitrators awarded first, that all 
matters in difference should cease and 
determine. Secondly, that /f. should pay 
to C.444/. 2«. 2d. as his proportion of the 
sum of 2500/. Thirdly, that C. should 
pay five eighth parts, and that^. should 
pay three eighth parts of the costs of the 
actions mentioned in the. submission. 
Fourthly, that all such sums as C. and 

had already expended in respect of 
the said actiotis, should be considered as 
part payment of their respective shares, 
according to the proportions before 
mentioned. Fifthly, that the costs of the 
reference should be paid by C. and 
in equal moieties. And sixthly, that upon 
payment of the 444/. 2«. 2d., the costs 
of the actions, and the costs of the re¬ 
ference, in the manner awarded, C. and 
jd, should execute mutual releases, 
Qn a motion to set aside this award, on 


the ground that it was not final, and 
void for uncertainty, the Court refused 
to set it aside, the objections being 
pleadable to any action brought upon ib; 
but would not grant an attachment for 
non-performance. In re Cargey, 

2 Dow. & Ryl. 222. 

12. An order of Nisi Prius, referring 
an action of debt on a money-bond, 
(where the issue was payment by a co- 
obligor)^ and all matters in difference to 
arbitration, does not require the arbi¬ 
trator to direct for what sum the verdict 
shall be entered; and the Court refused 
to set aside an ativard directing the ver¬ 
dict to be entered generally for the plain¬ 
tiff, on a suggestion th^t the arbitrator 
ou^ht to have directed for what sum judg¬ 
ment and execution should have been 
taken out, without proof that there were 
other matters in difference between the 
parties. Cayme v. Watts, 

8 Dow. & Ryl. 224. 

13. If, upon a reference of actions in 
the Coui^of C. P. and awaitd of a sum 
to be paid by each party, the par^-y en¬ 
titled to the larger sum sues in the 
Court of K. B. in order to make the de¬ 
fendant’s set-off subject to the lien of his 
attorney for his costs, the former Court 
will not interfere to enforce the set-off, nor 
will they order the award to be delivered 
up. Symonds v. Mills, 8 Taunt. 526. 

14. Where indigo was insured upon 

a valued policy at and from the loading 
port to the poft of delivery, and the ship 
was sunk at the former port, in conse¬ 
quence of which.the indigo wasimmersed 
in salt water, and after survey, was 
sold by public auction there at a loss of 
71/. per cent. ; and a verdict was found 
for the assured as for a total loss, sub¬ 
ject to a reference to an arbitrator to 
ascertain the amount of such loss, who 
awarded a loss of 41/. 15f. lOd, per cent, 
on the defendant’s subscription ; the 
Court of C. P. refused to set aside such 
award, although it appeared that the in¬ 
digo had been dried by the purchasers at 
the loading port, and afterwards re-ship¬ 
ped by themfn odier vessels, and that on 
its arrival at the port of delivery it pro¬ 
duced nearly, as much as if it had re¬ 
ceived no injury whatever. Hardy 
v. Innes, 6 Moore 574. 

1.5. Where an action of ejectment was 
referred to arbitration, ayd the refetence 
which was confined to that action stated 
that if the arbitrator, should award that 
the plaintiff had any cause of actibn, he 
should havegosts, as in a Court of Iftw, 
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and the arbitrator by his award directed 
the defendant to deliver up the premises, 
and pay the costs of the action, and a 
sum of money to the plaintiff for the 
loss of rent during the time the defend¬ 
ant held possession, and that the par¬ 
ties should execute general mutual 
releases:—On a motion for an attach¬ 
ment against the defendant for the sum 
awarded to the plaintiff: Held, that 
the award was in that respect good, 
although the arbitrator did not find in 
terms that the plaintiff had any cause of 
action; and also, that if the award were , 
bad as to the direction of mutual re¬ 
leases, that would not vitiate the whole 
award. Doe d. Williams v. Richardson, 

8 Taunt. 69r. 

See Caila v. Elgood, 2 Dow. & Ryl. 193. 

Post. tit. Foreign Attachment. 

16. But generally speaking, an award 
which is bad in part, is bad as to 
the whole. Where therefore, in an 
award reciting that disputes had late¬ 
ly arisen between the plait\tiff and 
defendants, concerning a roadway claim¬ 
ed by the latter through the mowhay of 
the former, the arbitrators named in the 
condition awarded, thdt all actions, quar¬ 
rels, &c. depending between tlie parties 
lor any manner of cause whatever touch¬ 
ing the roadway to the date thereof 
should cease, and be no further prose¬ 
cuted ; and that each of them should pay 
tlieir own costs concerning the premises: I 
and that the defendant should quit all 
claim of them to the roadway in dispute, 
it appearing to them to be tlie property of 
the plaintifi'; and that the defendants at 
their own costs should replace the hedge 
of the mowhay there standing before the 
defendant's door, as it formerly stood 
before the dispute ; and that they should 
enjoy the old roadway behind their 
house; and that they should pay to the 
■ plaintiff' a certain sum for damage sus¬ 
tained by her on account of the road¬ 
way; and that the plaintiff and defendant, 
on payment of that sum and perform¬ 
ance of the award, should execute re¬ 
leases ; and the plaintiff averred that the 
defendant had not paid*that sum : Held, 
on demurrer, tliat it did not appear from 
the award that the defendants had any 
legal title to the road granted to them, 
it not stating that such road belonged 
to either of the parties. Harris v. Cur- 
now, 2 Chit. 594. 

17. The Court granted a rule to set 
aside an award on the application of the 
party in whose favour it wa;|^made, on an 


affidavit of acknowledgment by the arbi¬ 
trator and defendant that a sum had been 
omitted by mistake to be awarded tohim. 
Anonymous, 2 Chit. 44. 

18. Where, in an action for not re¬ 
pairing, arbitrators made their award 
upon a view of the premises without call¬ 
ing the parties before them—it was set 
aside, as other facts might be necessary 
to be inquired into. Anonymous, 

^ 2 Chit. 44. 

19. An award against trustees and 

guardians of an infant tenant for life of 
,the realty, who died before the award 
was made, is not binding. Bristow v, 
Binns, 3 Dow. & Ryl. 184. 

20. Where a cause was referred to 

arbitration under a Judge’s order, and 
one of the parties, before the award was 
published, and before the Judge’s order 
was made a rule of Court,revokedhis sub¬ 
mission, and the arbitrator made an 
award notwithstanding such revocation, 
the Court of C. P. set it aside, although 
the Judge’s order had been made a rule 
of Court before any application to set 
aside the award was made. Clapham 
V. Higham, 1 Bing. 87. 

21. By the terms of a reference to 
arbitration, two arbitrators were to 
appoint an umpire before entering into 
consideration of the matters in differ¬ 
ence, and to make their award before a 
certain day, or such time as they or any 
two of them should appoint. The arbi¬ 
trators, before appointing an umpire, 
enlarged the time, and afterwards held 
a meeting, at which the parties attended: 
—Held, that .they being aware of 
these facts, and having afterwards at¬ 
tended, could not now make any ob¬ 
jection on the ground of the enlarge¬ 
ment of the time, having been made be¬ 
fore the appointment of the umpire. 
Notice was given to one of the parties 
to attend at a meeting, for the purpose 
of taking instructions for the award, and 
at that meeting that party did not at¬ 
tend; but the other party did, and 
was examined privately. On the evi¬ 
dence which he then gave, the amount 
he was to pay was decreased by the 
arbitrators ; Held, that this private-ex¬ 
amination of the party in his own favour 
was incorrect, and that the award must 
therefore be set aside. In re Hick, 

8 Taunt. 694. 

(5) Petformance, how enforced. 

1. Personal knowledge of an award 
and rule of Court makes the party 
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liable to an attachment for not perform¬ 
ing t]ie award, although he has not been 
personally served with such award and 
rule. In re Bower, 1 B. & C. 26i. 

(c) Pleadings relative to. 

1. The first count of a declaration in 
covenant for not performing an award, 

- assigned for breach, first, that the de¬ 
fendant did not pay the money awarded; 
and secondly, as to the second count, 
that he revoked the power of the arbi¬ 
trators. Plea to the first count stated : 
a revocation by deed of the authority ofi 
the arbitrators before they made their 
award: Held, on demurrer, as to the 
first count, that this plea was a sufficient 
answer to the breach of covenant; and i 
as to the second, ths*^ it was sufficient, j 
on the ground that an obligation that 
the defendant by deed revoked the arbi¬ 
trator’s power, imported an effectual 
revocation; and therefore, that the arbi¬ 
trators had notice of revocation. Marsh 
V. Buttell, 2 Chit. 316. 

5. C. 1 ^ow. & Ryl. 106. 

5B.& A. 607. 


(d) Costs, how payable. 

See Paf/ne v. Bailey, 3 Brod. Si Bing. 304. 

See also Post. tits. 

(^Stamps. 

1. Trustees of aninsolvent debtor, by 
entering into an arbitration-bond, admit 
that they have assets, and may be direct¬ 
ed to pay costs. JVansborovgh v. Dyer, 

2 Chit. 40. 

2. If the submission to a reference 
mentfons nothing respecting costs, the 
arbitrators have no power to award 
their own expenses to be paid by either 
party in particular. Bell v. Belson, 

2 Chit. 157. 

3. And where a cause and oil matters 
in difference were referred to an arbi¬ 
trator, but nothing was said about costs: 
Held, that the arbitrator had power over 
the costs of the cause, but not those of 
the reference. Firth v, Robinson, 

1 B. & C. 277. 

4. An award of less than 51. on the 

reference of a cause brings it within the 
London Court of Conscience Act Day 
V. Mearns, 2 Chit. 156. 
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III. BAIL IN CRIMINAL CASKS - - 48 

I. SPECIAL. 

(o) Hoxo put in and perfected. 

N. B. For Bail in Error, see Post. tit. 
Error. 

1. If, in an action at the suit of two 
plaintiffs, bail be put in as in an action 
at the suit of one only, such hail may be 
treated as a nullity. Anonymous, 

'2 Chit. 77. 

2. Bail not put in in time, are bound to 
justify, though not excepted to until 
twenty days afterwards. Nunnv. Rogers, 

2 Chit. 108. 

3. The statute 43 Geo. S, c. 46, s. 2, 
docs not controul the discretion of the 
Court as to the time for putting in bail. 
Where therefore, money was paid into 
Court in lieu of bail, which was'not put 
in and perfected in due.time, the Court, 


asidt , andf 
Proceedings V 46 
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HLiO^ntiiiiwe, Pints to, 

oa an affidavit of merits, {^rantr'd t'ur- 
llicr time to tlie defendant. Parker v. 
Turnery 2 Cdn’t 71. ' 

• 4- B;dl may l:e taken after final j'ld"-! 
meat. Sianloii’s hail, 2C!jit. 7‘J. ^ 

а. The (’ourt f^ranted a rule iiisi for 
an attachment a«ainst tlic slierilf, nlierc 
the bail wa.^ put in by a new attorney 
without an ordt'r for the attorney's 
being changed. Anuntjmmsyp Chit. 7(). 

And see I’ost. (r) 7, 8, next ]iage. 

б. Where no bail are put in at the ex¬ 
piration of the rule to bring in the body, 
bail afterwards put in are bound to jtts- 
tify within four days in a tovtm causet 
or six days in a country cause, with¬ 
out being excepted to. Sfonj's case, 

2 C'hit. 

{li) Pej'orc 'v/itm tahen. 

1. One of the bail may betaken by 
affidrivit bcibre a (hmunu.-'ioner in the 
country, ami the otiu'r before a Coiinni.s- 
sioner in towi.. Mtnt.ii' f's bai!» 

2 Chit. ilO. 

2. Or before different (hnuniissioners 
in the country. Jnmpiioiis. 2 Chit. J.']. 

8. A*id the affidavit of justification 
need not be sworn bflbre tin. same Coiii- 
missiojicr belore whom the affidavit 
of i.ikinji bail was swiirn. Ptrtah'ii v. 
Jl'.it, 2Chit. iJl. 

4. !n the Court of Ext hequer, bail 
may justify before a single Baron. 

8 i'ricc C12, 

(c) I'Ufis lo. 

1. A plea to an aetiou on a rreogni- 

aance of bail, that after A'c. the jdnintiff 
entered into an agreement with tlieprin¬ 
cipal in the liail-bond, without the ju ivity 
of the bail, to fake from tiie jirineipal | 
goods to secure tbe payment of' part of I 
the money recovered, and that sueh 
goods were consigned to iliem accord¬ 
ingly ■. Held bad, on sjiecial demurrer, 
because such agreement, hy parol witli 
r, person not a party to the cau.se, can¬ 
not he pleaded in bar of such an action, 
arising on matter of record, limfo I v. 
Jarrold, 8 Trice 4G7. 

2. (So where bail, sued in dtbt iijion a 
recognizance, pleaded tliat no at. .s.i. w'as 
duly sill'd, returned, and filed against 
the principal, aceordiiig to tbe custom 
and practice of tbt Court, which rc- 
ipiired that the writ tliould lie in the 
"heriirs office four days before its re¬ 


turn: Held, oa demurrer, that this was 
a bad plea. Cherrti v. Pirull, 

1 Dow. A’ Ryl. oO. 

fti)Jiit>filit.uti'ni,U'liiii anil h‘)ii tahtn. 

See Ilex V. Jxinihii (S/ierilE/>), I Dow. iv 
Ryl. 1G8. Tost. tit. Siiekifi'. 

], Bail who have rendered in their 
diseliarge cannot afterwards justify, so 
as to relieve the defendant from impri¬ 
sonment, without entering into a fresh 
bail-piece, Pavne*s bail, 2 Chit. 7(i, 

2. Where a verdict was found for t!ie 
plaintilf in an action of crim. con. in a 
largir sum than in the .Tudge’s order to 
hold to hail, the flcfondant, in order to 
be bailed out of custody, must justify in 
SHcli largf'r sum; but ,i rule for a iimv 
trial being afterwards made absointt', 
bad were allowed to justify, in tlie 
smaller sum. Diioff v. Dunn, 2 (■bit. 72. 

;}, The ju. ill of an affidavit by .a 
niarksmau must state that it was umler- 
stoo.l by him, as w«*ll as re.ad over am! 
expIaiiK ti to him. All-vortliifs bail, 

\> ("bit. 92. 

•I. And an affidavit by a marksman 
must state that tlie mark was imuh' in 
tbe jiresenee oftlie Connnissioiier faking 
it. jhionijnious. 2 Cliit, 92. 

And sec [Irabhle v. Den/uini, 2 Chit. 9,2. 

I Tost, jiage 19. 

ft. In the Court of E.ir/ianur, wlu'ti 
bail come up to justify in bailable actions 
exceeding 1000/. they need only justily 
in 1000/. beyond tlie sum sworn In, 
Res,. Cl in. M. T. 51 Gut. 8, 

8 Trice .vOH. 

<). The junior Baron in that (loun 
will in futtirt', sit every day during 
Term, a few niiiiutes before 10 o’clock, 
for the jiurpose of tidiing tlie jiistilie.'i- 
fion of bail and motions of coiir.se ; am* 
ul! .siteb matters must be then brouglit 
on. Re^. Gen. iM. T. 1 Gto. 1, 

8 Trice G12. 

And see /Miail, 2 Chit. D'k 

7. Ami hail will not be permitted 
to justify unless they are in attendance, 
and counsel instructed, by haif-pasi 
10 o’clock. Rig. Gch. 11. T. I &■ 2 
(ico. 4, 9 Trice 57. 

(c) Justilicafion, Nolici of, 1\ 'hen and ho m 
fyheti, and ^leqnhites uf, 

1. Whenever two or more notices of 
justific.iliou of b,ail shall have been given 
before the notice on which bail shall 
appear to justify, no bail shall be pi" - 
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IVhen a‘id . iru. -eriid. 


niittcd to justify without first payirijr 
(or socuring to the s.Titisfaction of tl»e 
pliiiiitifT* his iiitorney, or agent,) tlie 
reasonable costs incurred by sucli juior 
notices, altiioiigli llie names of the per¬ 
sons inlended to justify, or any of them, 
may not have been changed ; and whe¬ 
ther tljc hail mentioned in any such prior 
notice .shall not have appeared, or shall 
have bec'ii rejected- iicg. Clcn. JL T. 
g & a (It o. i, 5 H. & A. 559. 

5. Dow. & Ryl- J9fi. 

2 Chit. y76. 

2. Rail being excepted to in vacation, 
tlte defendant gave four days’ notice of‘ 
justification for the first day of Hilary 
Term ; but, four d'>ys before that time, 
gave notice for justifying added bail: 
Held, that tlie latter bail were entitled 
to justify. fVdudroffe v. Olo'fitlrl, 

1 Dow. & Ryl. 7. 

Notice of justification of bail on 
mciiic protrA.s, added in vacation, need 
not be given witliir four days: Hicus as 
to bail in error, for they cannot be 
changed, ^■t/wiiyiiioiif-, 2 Chit. .S4. 

■1. It is no objection to the notice of 
justification, that it states that two were 
added bail, when, in point of fact, one 
only' was added. yJiiuiiijinoii.':, 

•? Chit. .S(>. 

5. Where one bail only had been re¬ 
jected on aceonnt of intnlfieiency, and 
notice was given of adding and justify¬ 
ing unotlier in lien of the one rejected : 
Held, that the original notice was a md- 
li(y, and tiuit there should ha\e been 
a fresh notice of putting in and justify¬ 
ing ctr voro, and not of adding bail. 
Lctcm V. Claddci i er, 5 15. & A. 704. 

.S'. C. i Dow. iSc Ryl. lioO. 

(5. 'I'lie Court allowed time to justify 
bail where the notice of justification did 
not state the addition of one of the bail, 
but described him, contrary to the fact, 
as bail of whom noticf. had before been 
given, on condition tliat the defe-ndant 
should p>'odiice an affidatit that the crior 
was accidental. Atkinmm's bail, 

, 2 Chit- 8ti. 

7. Bail rejected where the notice of 
justification an ! the allidavit of no¬ 
tice were served by different attornies, 
without a rule to change the attorney. 
.Inonymoiis, 2 Chit. 87. 

S. But in the case of a prisoner, notice 
of bail may be git en by one attorney, and 
notice of justification by another. Craxv 
V. H Olson, 2 Chit. 93. 

And see Malpf/.sou't, bail, 2 Chit. 93. 
Post, next page. 


9. Notice of bail as put in before 
one Judge, when in fact they were put 
in before another, is irregular, anti 
the Court will not stay the proceedings 
on the bail-bond. Kelhi v. IVrothir, 

2 Chit. 109. 

10. The plaintiff and defendant’s 
names, in the notice of justification of 
bail, being transposed, is not a ground 
of rejecting the bail. Anoriiimous, 

2 Chit. 8G. 

11. Where the notice of bai! being 
put in, named the defendant by his right 
name “ sued by” the wrong name, and 
the hail-piece described him by the wrong 
name only, held sufficient. Anonnmous, 

2 Chit. 81. 

Where hail were described as of 
Buttle Bridge in the notice, it was held 
insufficient. Jvi«g’.v baij, 2 Chit. 81. 

1.3. Notice of bail residing at Leeds, 
is too general, although the hail had 
been found to bo resident there ; but the 
Court of C. 1*. allowed time to amend the; 
notice, qnd make further inquiry as lo 
the sufficiency of the bail. Haxler’s 
hail, G Aloore 41. 

1 Notice of bail as residing at 
(ilap/iuin is sufficient, if he live in the 
Clap/iu/n Hoad. Piesse v. (iil‘S07<, 

G Moore .132. 

] 0 . A notice to justify bail in the Ri- 
chequer on an ctpiity d.ay, is bad. Pin~ 
trid^e v. Jlcse, 2 Chit. 84. 

16. And that Ciiurt would not allow 
bail to justify, where the notice of justi- 
licittion was signed by a -person describ¬ 
ing himself as the “ defendant's agent,” 
he not being an attorney of such Court, 
or a clerk m Court, li'nlkir f(ie>it.) v. 
liinlihury (Hent.) .9 Price il8. 

S. C.(not*S. P.) 9 Price IG.Ante. p.:J0. 

( /) When and hoie served, 

1. Service of the notice of justifica- 
lioii of bail after ten o’clock at night is 
bad, though tlic person on whom it was 
served read it. Anonymous, 2 Chit. 88. 

2. Service of the notice of bail, by 

sticking up a copy in the King’s Bench 
office, and putting another under the 
door of the attorney’s office, was held 
sufficient, where the attorney could not 
be personally served. Atkinson v. 
Thompson, 2 Chit. 81. 

3. So notice of justification of bail 

stuck up in the King’s Bench office for the 
plaintiff', an attorney, who had no known 
place of residence or business, is suffi¬ 
cient. Anonymous, 2 Chit. 89. 



7'imc, when given. 

And where the notice was loft at 
a l.iw stationer’s, whore the plaintiff’s 
attorney’s papers were usually left. 
Aiwnutiions, o Chit. 82. 

5. If an attorney be not at chambers 
at oflicc- hours, .service of the notice of 
juslilication of bail on a person with 
whom the attorney’s paper’s were dirctet- 
ed to be left, is .sullicieiit. I'liovipson'i, 
bail, o Chit. 87. 

G. 15ul service on the master of a 
lumse, in wliich tlie attorney had an of¬ 
fice, is not sullicieiit, unless some privity 
can be shewn to exist between them. 
li (rh'iiit'.s bail, 2 (^lit. 88. 

7- lathe J-Uc/if/fit-r, notice of jnsii- 
f uno bail in person must be served be¬ 
fore elev! i! o’clock of tiie day on winch 
such luitice should be given, except time 
bus been givi n ; and in that case, before 
thiee o’clock in the afternoon of the day 
on which theovdi'r to enlarge be granted, 
and service miirtt be so stated in the af- 
fnlavi'i. Jug. (n-ri. T. 'J'. .'ll) Cico. 3, 

8 Prise 50!). 
Same rule, K. II. <b C, P. 

8. And a eoatinuanco of notice of 
bail, wiierc time was not given by the 
( ourt, need not lie served before throe 
o’clock, ns specified in th.it rnie. H'\i- 

,5 iMoore l72. 

(g1 I’me, reJun gnni la jintlf’if or 
UTIlClol ('foigv, 

f'cc I’ost. fit. Eiiiioii. 

Uri V. Lu‘>(I(i/i (S'Kr/i/'), 2 Dow. vl 

Py!. (G.'I, Post. tit. Sm iiirr. 

1. An aHidavit for further time to jus¬ 
tify, oil tlie ground that one of the b.iil j 
e:mnot attend, must state the consent of 
llic^cirty to become bail, and a belief of 
his suf.iciency. ilamUton v. Da/n-fonl, 

" C'hit.' 82. 

2. 1 b(; Court refused to allow time 

to amend errors in the notice ol‘ bail. 
Ar»,,v/’/7 V. o gy_ 

< no .Judge will not interfere with 
••mother Judge’s order for time to justify 
-ail. lominmmv. llarxey, 2 Chit. 88. 

4. In fiail by affidavit, the Cour,. ro- 
tused time to amend a mistake in the 
occasioned by t pe error of the Com- 
mis.sioners in the country, unless the dc- 
Pnilant producetl an afidavit of merits. 
•^urjord V, Holloway, 

t . . ~ ‘‘t Ryl. 3Q2. 

o. A rule for further time to justify 

hfia “P of a wrong day, was 

aiummaterial error, arid they were 
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I permitted to justify, Donaldson » hail. 

! 2 Chit. S3. 

r>. A defendant may put in fresh liail 
where tinit* has been granted to the 
plaintiff'to inquire into the sufficienev of 
the former bail. Frerwnn v. Oldham. 

2 Chit. Sf. 

7. 1'ho Court allowed time to justify 
bail where the notice of justification did 
not state the addition of tlie bail, but de- 
•scribed him contrary to the fact, as bail 
ol‘ wli >m notice had before been given; - - 
on condition that the defendanl should 
produce an affidavit that the error w'as 
accidental. Atkinson's bail, 2 Cfiiit. 8b'. 

8. In bail by affidavit, time was al¬ 

lowed where the two ilepononts’ names 
were not mentioned in the juiat. 
Dnihlde v. Dvrkinn, 2 Chi’., !)',*. 

!>. Notice of liail residing at Lru's. 
is too general, although the bail hid 
been I’oimd to bere.sident there; but the 
Court of C. P. allowed time to amend the 
notice, and make fnrtiiei inquiry as to 
the .sufficiency of the bail. Vui t ti i '.v b.iil, 

G Mooie 44, 

10. Wberc bail had been put in by' 

one attorney and attempted to justify 
by another, time w'as given to cliange 
the attorney regularly. M.dpcisuhs 
ojil, 2 Cliit. 33 

11. 7’he Court granted rime to add 
and justify bail by halnas eorjnis, where 
one of tlie bail was so ill as to be unable 
to attend. Cinlilimw Howes, 

2 Chit. 107. 

12. The Court of Hxelmnne gave 
the ihifendant necessary time for put¬ 
ting ill and jiibiifyiiig bail, whore a ques¬ 
tion of doubt bad been raised whether 
the party was jiroperly held to hail, with¬ 
out prejudice to the plaintiff’s proceed¬ 
ings. Cope Joseph, 0 Price 155. 

(/<) Opposition, Exanttiiatioa, and Rejec-‘ 
1)011 of. 

1. In the Court of Jftug's Beiielt as 
well as in C. P, a member of the House 
of Cutntiions cannot be allowed to justify 
as bail, not being liable to the ordinary 
process of these Courts. Duncan v. IJtll, 

1 Dow. & Ryl. 12(). 

.2. A s.wvantin t..e King’s housetiold, 
liable to bo called on to attend the per¬ 
son of l-'s Majesty, cannot justify as 
bail, for his person cannot be taken in 
execution. Anonymous, 

1 Dow, A' Ryl. 1,27. «. 

3. The sixty sworn clerks of the Six 
Clerks’ Ojjiic, do not come within lh.> 
operation of the rule of Court which pi;>- 
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Irihnts U»c oificers of tlie Court from bo- ; 
ooniing bail, Dultmi v. WchtvuA, ■ 

'2 Chit. 77. 

4. A conveyancer cii^raj'cd in ]>artncr- 
sbip with an attorney «>f the Court of 
K.!}., and shariii" in tlie genera! jjiofils 
ofllie business oftlie olRcc, tliougli he 
did not liimsclf practise as an attorney, 

was not allowed to justify as bail. - 

V. i Vth'.v, • 1 Dow. & Ityl. 9. 

.0. Quwrc —If a beneficial leaseholder 
is siifiicient hail, where he is neither 
fret holder nor householder. Jiiutn/moirs, 

2 Chit. 9G. 

(!. A freehohler for ninety-nine years 
was admitted as bail by consent. 
Anonmnous, 2 Chit. 9(5. 

7. A eopyhold estate in right of the 
V. ile is not snfiicicnt ])ro]»crty to consti¬ 
tute a person to hecoine hail. Anoinj- 
JlhtllS, Chit. 97. 

fi. It .seems that where the Court 
oidt'rs hail to .submit their property to 
ii;,".peetioii, in order to ascertain its suffi¬ 
ciency to c'nahle Jnin to jtistify, the 
jdaintifrm.ay cause it to be apj)raiscdby 
;i l)rokcr. Tiiilor v. i'iiiij)Un,2 Chit. 80. 

9. An affidavit that A. and Ji., and 

t'acli of them, were worth douldc the 
sum sworn to in the allidavit to hold to 
bail, c'xcliisivo of :dt d(‘bts duo to any 
other person, is sufficient. JJut>M>n’s 
hail, 2 Chit. 9.5. 

10. 'I'he husband of the defendant, 

who had married after the arrest and 
before the return of the writ, was .illow- 
ed to justify as one of the bail. Salter 
V. 2 Chit. 94. 

11. Bail, tliough opposed in two ac¬ 

tions, inu.st be o])poscd in caeli .sepa¬ 
rately'. A/ioni/wdit-'-, 2 Chit 94. 

lx!. Wlieio bail woii‘ o]>}>osed on the 
giound that the defendant liad been 
arrested, but no bail-bond had been 
taken, the wni ujtpea it.'g to have been 
returnable of a prioi 'I’erin, the Court 
allowed the bail to j't.stify. Croir v. 
IVatsuTif 2 Chit. 93. 

i 3. It is no ohjtelion to tb.e justifica¬ 
tion of hail, that he was not accpiuinted 
with the defendant. Jauumus bail, 

2 Chit. 97. 

14. Nor that the bail had been trans¬ 
ported ihiily yciirs ego. Jlaffh td'.\ bail, 

2 Chit. 98. 

15. Nor that the bail were put in by 
.-ill uncenificatedattorney. A/idiymous, 

2 Chii. 98. 

1 (>. Where counsel wa.s instructed to 
o]({ioscbail, wlio v^ere by niistakeallow’ed 
lo pa.-s without oit'Pf'ji'.'Ou ’la v Wi:i 


ordered to come up again on another 
d.iy, and the rule for the allowance it* 
the mean tunc was 'stayed. Addison 
V. I'osla', 2 Chit. 98.. 

17. llejection of one bail is a rejec¬ 
tion of both. /ra-M V. Caddtrvr, 

1 Dow. ffe llyl. 3.50. 

18. Although it i.s a general rule that 
where bail bad boon once rejected and 
entered in the rejected book, they always 
remain so, yet, where they laid been re¬ 
jected on a former occasion, merely on 
ibo ground of having been indemnified 
by the defendant’s attorney: Held, that 

the genernl rule tlid not apply. -v. 

JIafIcll, 1 Dow. \ Ilyl. 4S8. 

19. One of the hail w'tis ordered to be 
stn'iek outof the bad-piece on the ground 
of bis having been a material witness in 
the cause, and another allow ei! to justify 
in his stead, ^liio/ii/uitnis, 2 Chit. 103. 

20. Bail rejected on the gromui of his 
being one of the turnkeys of the King’s 
ll(/ir/t prison. Daly v. Broos/ii>ii'c, 

.5 IMoorc 72. 

21. So on the ground that his ehihtren 
vvese 511 the workhouse, and he would 
not iisa!gn a nabou. Anonymous, 

U Chit. 77. 

22. So ,';lso for sutKa-iiio his father to 
l eeeive parish relief. Holm v. Booth, 

2 Ciiil. 78. 

23. One of the bail liaviug bi'cn re¬ 
cently bankrupt, wiis not permitted to 
justify, although worth 500/. at tiietimc 
he offered to become bail, llullrr’s biiil, 

2 Chit. 78, 

2-1. Bail rejected who ilid not know 
whether he had been arrested or not 
during the space of two years. A'ca- 
///om’.-, bail, 2 Chit,95. 

2.5. A person liable upon outstanding 
dishonoured bills not renewed, or the 
right of }jrocecding .against him not sus¬ 
pended, cannot justify as bail. Ilarnrs- 
dall V. Stretion, 2 Cliit. 79. 

2G. 'ibc jdaintiff and defendant’s 
names in the notice of justification being 
transposed is not a ground of >c‘jection. 
Anunymous, 2 Chit. 8G. 

27- Bail rejected where the notice of 
justification and affidavit of notice were 
served by difllreut atlornies without a 
rule to change the attorney. Anony¬ 
mous, 2 Chit. 87. 

28. If the justification of bail by affi¬ 

davit be opposed by another affidavit, 
staling the insolvency of one of the bail, 
the Court of C, P. will rot allow the 
matters of the latter affidavit to be an- 
:’wcra!. Avlnv l\n. .5 Moore 482. 
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0) Opposifion, Cosh of. 

1, The Conrthiis no power to order the 
payment of’costs of vexatious notices of 
instifyiiig bail at chambers, before tiie 
defendant is permitted to give a frcsli 
notice, where there hat; been a change 
of the defendant's attorney. It seems to 
ho otherwise, where the same attorney 
has acted vexationsly in giving repeated 
notices. - v. Clarke, 2 Chit. 8!). 

;i. As where an attorney, knowing that 
bail were insuflficient, caused them to be 
put in and gate notice of justiflcalion, 
tilt (’ourt coinpclled l»im to pay the 
•■osts of the opposition. PdnndeM v. 
li iiudi'f/, 1 Dow. il' Ryl. 1‘t2. 

.S'. C. ft B, & A. 5S.1. 

■ 5. And where a defendant had been 
removed by haheus corpus from Lincoln 
to t!u; Kinfs JJinch prison, and 
the plaintilfhad been put to the expense 
of inquiring after six sets offiall, as to 
one.if whom a false description had been 
gi\ cn, the Court oidered the tlefendant’s 
ittmney to jiay the costs incurred by 
toe iiiaiiitilf altliough it was sworn that 
su( h attorney h<ul no personal know¬ 
ledge of the inisdeserijnio!; and insnfli- 
eitt; y of tiu-bail. I Dow. ft Kyi. 112 

(') rllion'llncc oJ. 

1. -Mthough bad jti-iify by consent 
<ii elianibers, still a rule for the allow- 
atiec o( bai' must bo served on the 
plaint iif or his attorney : if not, the 
pl iitiidi'may take an assigmncui of the 
b.iil-isoud. l.i"ito/i! V. JloldtHir, 

:? Dow. fv Kyi. Iftl). 

.V. nomine higiiold y. Lee, 

1 B. & C. 28ft. 

2. VViicrc bail had justified hy mis¬ 
take and without any default of counsel, 

I he allowance was staid and the bail or¬ 
dered to come nj> and justify on the 
'i'olljwing ilay. .tddison v. Foster, 

2 Chit. 98. 

J. The sheriff is liable to an .attach¬ 
ment "or not bringing in the body, if 
the rule for the allowance of hail be 
not served in time, although the hail 
justilied after o]>positiun of counsel, 
in the piosence of the plaintifrs attorney. 
Itcx V. AiiddlciCi (Sheriff"), 2 Chit. f>9. 

4. Where u api.-cured, after bail had 
justified, that money had been given to 
one of them for his trouble and loss of 
time in coming up to justify, the Court 
would not set aside the allowance, but 
imposed on the dellndant the icnna of 
I>roducing an alKdavit of inerils, hriug- 


ing the sum sworn to into Court, and 
taking short notice of trial. U'l/llie v. 
Jones, 2 Dow. & Kyi. 2ft3. 

5, But where, after bail had been 
opposed ancl allowed, it was discovered 
that one of tlicm had previously been 
rejected for insulRcieuey, though he 
liad since become possesstid of property, 
the Court set aside the rule for the al¬ 
lowance. Fickitrd V. Dobson. 

S Dow, 8: liyl. 5. 

6. I'hc Court of C. P, will ^not dis¬ 

charge tlic rule for allowance of bail, 
on account of perjury in one of tbeiii, 
who had sworn on hio jr.stificiition flmt 
he was a houseket'per, and a few days 
before that hi wa.s not:—the phiiotiirs 
only remedy is hy indictment. Slice v, 
.Ihhott, ft Moore 321. 


(J) Ilou' fur liable. 

( SeiKU Facias. 
bee Post, tits. { .. 

} .SitKiurr. 

And sec Post. Div. («.) 


1. Bail in the Court of F.rehequer 
are only liable for the sum sworn to, 
and costs in the original act ion ; and tlic 
costs of proceedings against themselves, 
where any shall have been taki'u, Ui fi. 
(ten. II. f'. 38 (iiii, ,'J. 8 Ihiee 50.2. 


(m) Jhne diseltmged bit lender of Ptineipal. 

See I'l/wic'.'! hail. ‘.’Chit. 7G, Ante, 
page 11. 

1. A render may he made hy the 

p;irly hini'jclf, and without an attorney. 
ScUtevsole's bail, 2 C'hit. !>f>. 

2. Bail may render their principal at 

any tinu. before they are aetnully fixed. 
Monrbij v. (nulgc, :i Chit. 104. 

3. And they an* allowed eight days 
i'or th.at ]»i..'pr>si'; and '.viiere tb(‘ 
ri'nder wa.s made in due time, the 
('oun set aside tlu proci-eiiings against 
them, and lield that tlie plaimilf was 
not entitled to the costs of the writs 
issued against the bail belwre the notice 
of rentier was given. Sinilli v. Lcxci.s, 

2 Chit, 100. 

4. After final judgment is signed, 

' the original hail mav put in fresh bail, 

for the jiurposc of jondcriiig the defend¬ 
ant ; and it is not necessary that he 
i-lunild L'‘ taken to a Judge’s ehamhers, 
lor tlic purpose of rendering himself 
in discharge of his iiail, unless he de¬ 
sires it. IJavU V. I'o'iiler, 2 Chit. 74. 

See also Sluiifuns bail, 2 Chit. 7.3, 
Ante- )»age 41. 

•j. j'lie Comt will not grant a rule 
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to enlarge the time for the bail to render 
a bankrupt defendant, unless it be sworn 
tliat the application was made on behalf 
of the bail. Harris v. Clossop, 

2 Chit. 101. 

(») Discharge by other means. 

See Aiu<fst. VII. Ante, page 21. 

Hex V. MiddksiX {Sherijr). 1 Dow. 

Kyi. 388. Post. tit. Shkru'F. 

1. The Court will not enter an exo- 
ncri'lur on the bail-piece, on the ground 
tliat the principal nas a lunatic, and 
that the marshal had refused to receive 
him into his cust< dy. Anderson’s bail, 

2 Chit. 101. 

2. But bail may apply to enter an 
exoiii rvhir, it the prinoijtal has become 
bankrupt at any lime licfore they are 
actually fixed; and wliere tlie first 
.scire facias did not issue until six days 
after the bankru, Icy of the bail, the 
Court set aside the proceedings whicli 
had issued against them, but with co.sts 
to be j>aid by them. Moor by v. Gndge, 

2 Chit. 104. 

3. Where llie principal became bank¬ 
rupt, and on tl»e same day that he ob¬ 
tained his certificate, but before the 
li.sing ol‘ the Court, tlic bail were fixed 
on scire facias: —Held, that the bail 
liad till the rising of the Court on that 
day, before they coidd be actually fixed; 
and on payment of costs, the Court or¬ 
dered an cximentnr to be entered on 
the bail-piece. Johnson v. Lwsey, 

2 DoW'. & llyi. 38J. 

-S’. C. 1 B. & c. .247. 

4. Tlie Court of C. I*, will not order 
en fvomretiir to be entered on the bail- 
piece, on the ground of the defendant's 
having obtained his certificate in Ire¬ 
land; but will direct an issue, in order 
to ascertain the eireiimstances under 
which the original debt was coirracted. 
lUmificld \. Anderson, 5 Moore SSI, 

b. But if a defendant be discharged un¬ 
der an insolvent debtors’ act, the Court 
will order an ewnnereliir to be entered 
on the bail-piece. -v. Bruce, 

2 Chit. 105. 

6. W'bere one of the King’s yeomen 
of the guard bad been arrested in the 
Petlace Court, and was there refused to be 
discharged on filing common bail, and 
he afterwards removed the cause into 
the Court of King’s Bench by a writ of 
habeas corpus cum causa, and put in and 
iwrfectcd bail upon the habeas: —Held, 


that the bail could not be exonerated, 
although the defendant might be privi¬ 
leged from arrest. Hard v. For test, 

2 Dow, S: llyl. 250. 

S. C. \ B. & C. 139. 

7. Where the princip;d offered to 

surrender, but the jilaintiff gave him 
time, and dispensed with the surrender, 
on an understanding that tlie bail slnidd 
continue liable ; and they being igno¬ 
rant that the defendant had oll'ered 
to surrender, afterwards signed an 
agreement to continue liable, the jirin- 
cipal ahvaj's declaring himself ready to 
surrender; but the ]>luintiii'without no¬ 
tice, issued proceedings .against the bail, 
and the principal obtained his certificate 
under a commission of bankruptcy:— 
Held, that the bail were discharged. 
West V. Ashdoxin, 1 Bing. KM. 

8, AVhere a declaration was ilelivcred 
in debt, the ac vtiani in the writ being in 
assumpsit, the Court of C. P ordeied 
an exuneretur to be entered on the bail- 
piece op the application of the bail. 
Mabcriey v. Benton, 5 Moore 48.8. 


(o) Sttting a.^idc and sfai/i.ng Procecdin:\s 
against. 

L.' V St'IRE IAS. 

bee Post. tils. ■! .. 

( bllJiUIX-lf. 

1. In debt on a reroguizanee <if hail 

taken in C. P. where the jiliuntifl' had 
recovered in the original action a sum 
exceeding that sworn to, the Court of 
K. B. stayed the proceedings against 
the hail on payment of the debt sworn 
to, w'ith interest and costs. WhcAxnghi 
V. Simons, 5 M. & S. 5lJ, 

2, Proceeding.^ cannot he set aside 
on the ground tliat the alloniey bed 
not taken out liis certirieate at tin tinu; 
he sued out the writ. Il’ elch v. I’rifddc, 

1 Dow. Uj'i, 215. 


11. B,AII.-BONI), rROCEl.BJNCiS ANJ> I'l.FAl*- 
IMGS ON. 


See also Post. tit. >Sni airF. 

1. Affidavits ill support of a rule to 

set aside proceedings by the assignee of 
a bai’-bond, may be entitled in an 
action on it, or in the original cause. 
Kelly V. Wrothcr, 2 Chit. 109. 

2. But in C. P., where the bond had 

been regularly assigned, they must 
be entitled in the action on the bail- 
bond, and not in the original action. 
Ham V. Fltikox, 1 Bing 142. 

3. On a motion for setting aside the 
proceedings on a bail-bond, bail above 
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liaving justified, the affidavit must state 
that the defendant had a good defence 
tipon the jncrits: a good defence to 
tlw; action is not sufficient, llroitkk v. 
liailci/, 5 B. & A. 705. 

4. A plaintiff cannot sue on a bail- 
bond after ruling the sheriff to bring in 
the body, as his election 'S thereby de¬ 
termined. Blackford v. llau'kins, 

1 Bing. 181. 

5. It is no ground for cancelling a 
bail-bond, that the attorney who sued 
out the writ had neglected to tahe out 
his certificate. Welch v, Prihhlc, 

1 Dow. & Ryl. 21 A. 
0. A rule to stay proceedings on a 
l))il-bund may be obtained the same 
day that the bail justified. Bhaue *v, 
Johnsloii, 2 Chit. 108. 

?. Where bail arc not put in in time, 
'hi'v muit justify without exception; 
i.jd it not justified, the plaintiff may 
'"‘.f . 11 ! Nsignment of, and proceed upon 
h. : ■.'!-h,'.jid. jSunn V. Rogers. 

2 Chit. 108. 

'•v . c- I'xgnold V. Tlolding, 2 Dow. 
i ii't. Ai'-ie. page 4'.5. 

i ! Cmi’i V.i!! -MV he proci-ed- 
,r r I .ni-luliul '^nhoiit co.us, ii'ii'e 

■ <■ f-.'uder f>e given befor*- the 

; ; lull not otlicrwise .imii'i/- 

■II-,. 2 Chit. 108. 

0. It .<ecms that where bail do not 
•u !'i . 1 ' to ju'itify o.i the day mentioni;d 
in ihi nofici', but on a .■'Ubseipicnt day, 
.eei-rdiiig to fiirther noiiie, and tlie 
> ■ .i.iil on the niotniiig ot the last d.ay 
.1 ;ui j,.'>.ignnif nt C/f tlic bail-bonil, 

■ i! Mi;-- out process, the proceedings 
!■ !■ preio.u.ne, ahliongh (he rule lor 
ill.!--;uii e --i bad be se*'ved on the 
■ ■ -i.'n. ii IS n.;t a uaivei of the 
!; e 'K'nl, ilsat the plaintiff attends to 
ppp . . t a; justifu-ation of bail. Edmond 
V. 9 Price .0. 

i- V'here a defendant apjdied to the 
nil '.. s'-.t riff, heibrt- the return of the 
wr 1 ■, .-Hii rendi r himself in discharge 
of bail, which he refused to accept, 
wi el a.--signi(ig any reason for so 
nOiii arid the day after surrenuered 
himsf li lo the beeper of the county gaol, 
whicii wn. also before the writ was re- 
turnab!'-, ind the bail-bond was after¬ 
wards assigned to the plaintiff; the 
Court of C. P ordered tlie proceedings 
on it to be stayed, without costs. Levns 
V. Davies, ' 5 Moore 267. 

11. The statute 4 Anne, c. 16, s. 20, 
does not affect the action on the bail- 


bond, when brought by the sheriff; and 
he may sue on it in any (bun t, and is 
not rc.itrictcd to that in which the origi¬ 
nal action is brought; and therefore, 
on a general demurrer to an action by 
the sheriff on a bail-bond I’orfcited, on 
the ground that the ac tion on .such Imnd 
appeared by the declaration to have 
been brought in a different Court from 
tliat out of which tlie original process 
is.sucd, the Court of Kjcchci/uer gave jiidg- 
ment for the plaintiff. Yorkc v. Ogden, 

8 Price 174. 

12. That Court refused to order 
a bail-bond, on which proceedings 
had been stayed by order on perfect¬ 
ing bail, to stand a.s a security for 
debt and costs, although the plaintiff 
had lost a trial where the defendimt had 
previously made an offer to tlie j>huiui(l| 
after the bail-bond bad been a.ssigiied, 
and proceedings bad in conserpieiiee of 
bail not being perfected in tinu' to jus¬ 
tify at chambers, to pay the costs of the 
proceedings on the bond, to plead to 
the declaration, and take slicirt notice of 
trial for the next assize,s, to wliicli the 
plaintiffrefoseil to consent; so that he 
lost the opportunity of going to trial by 
hi.s own conduct; and a rule to slu'cr 
cause why an order made at chaniln'is, 
for staying proceedings, sliouhl not he 
amended, by adding such terms, was 
discharged with costs, tl'a/ler v. Ma- 
poicder, 8 Price-' 610. 

15. In an aciior: on a bail-bond, t'le 
return of tlie writ, on which the defend- 
ant in the original action was arrested, 
mu.st be stated with eerlaiuty. E.ii'rcU 
V. Tunnard, 2 Chit. (rd-i. 

If. In a declaration of debt on a 
bail-bond, at the suit of the assignee of 
the sheriff, it -was stated, “ that the plain¬ 
tiff heretofore, to wit on tlie 21st./«///, 
sued out of the Court of the Beiic/i here, 
(the said Court being then and mnv at 
TFe.sftninjter,) a writ of capias ad rt \pon- 
dendinn, by which 7'. B. was to answer 
the plaintiff in a plea of trespass; and 
also in a certain plea of trespass on the 
case upon promises.’’ On special de¬ 
murrer assigning ‘‘or causes, that the 
21st Jtili/ was a day in vacation, and on 
which no such Court then was at West- 
minsfer: and that the declaration only 
stated the writ to be to answer the plain¬ 
tiff in a “ plea of trespass,” instead of 
a plea “ wherefore with force and arms, 
&c."—Held, first, as the averment that 
the Court was sitting on a day in vaca¬ 
tion was laid under a videlicet, it might 
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be treated as surplusage; and secondly, 
that it was unnecessary to set out or 
refer to the clausum fre<pt of the writ. 
Luckcil V. Vlwnmcr, :> Moore o;{8. 

15. In a <l( cIaration u{»nn a bail-bond 
against four defendants, one of the plain¬ 
tiffs sued as administratrix of .7. C. 
deceased, without making profert of tlic 
will; and the declaration in reciting the 
writ stated, that the sheriff, to whom it 
was directed, was commanded to take 
“ the said defendant 7', .7. to answer 
the plaintiffs in a plea of trespass, and 
also to a bill of the plaintiffs against 
t/tr said defendants —Held, on s]>ecial 
demurrer, first, that the declaration was 
sufficient, withon* niaking profert of the 
will; but secondly, that it was ill in not 
clearly shewing against whom the writ 
was issued, or who was the defendant in 
the ^daintiffs suit on the writ. Large 
V, Aitu'oud, 1 Dow. & llyl. 551 . 

rc. To a plea in an action on a bail- 
bond at the snit f the assignee of the 
sheriffj that the assignment of the bond 
was not stamped before the exhibiting 
of the plaintiff’s bill in the cause; the 
plaintiff need merely reply, that the 
assignment was stamped at or before 
the exhibiting the bill, and conclude 
his replication to the country. Tie need 
not take issue as to the time when the 
bill was exhibited, nor aver that the 
assignment was stamped “before the 
commencement of the suit,” if the action 
thereon be in the King's Bench; and if 
the plaintiff avers that it was stamped at 
Westminster, he may, nevertheless, con¬ 
clude to die country. Carter v. Yales, 

2 Chit. 533. 

17. Where a defendant was arrested, 
and executed a bail-bond by the initials of 
his Christian names only, as the acceptor 
of a bill of exchange, in which his ini¬ 
tials only appeared: the Court ordered 
the bail-bond to be cancelled, but with¬ 
out costs. Parker v. Bent, 

2 Dow. & Ryl. 73. 

.See also Taylor v. Bvlhcrman,^ Moore 
act. Ante, page 22. 

18. Where a widow was arrested upon 
a bill of exchange, accepted by her in 
the name of W. S. Chattcrlcy, by which 


name she had alw.ays gone since hci 
husband's death ; W. S. being the ini 
tials of his Christian name : 'I'he Court 
set aside the bail-bond only, on enter¬ 
ing a common appearance. Al'Bealh 
V. Chatterley, 2 Dow. & Ryl. 2."7. 

And see Taylor v. WhiKaker, 

2 Dow. & Ryl. 225. 

ID. A feme eoi'crt, on being arrested, 
was discharged on filing common bail, 
though separated from her luisband by 
a divorce a mensa et thoro, she having 
appealed against the sentence of divorce, 
whicli appeal was pending at the time 
site was arrested. Houk/uunv. Clnmthers, 

G Moore 2G.5. 

S. C. 3 Brod. & Bing. 92. 

HI. IN CRIMINAL CASES. 

1. A prisoner brought up on titr 

charge of horse-stealing was admitted 
to bail. Ilex v.-, 2 Chit. IJG. 

2. A motion to bail a defendant for 

an assault must be made before a .Tudge 
at chambers. Rex v.-, 2Chit. lit). 

S. After defendants have been ad¬ 
mitted to bail on a criminal charge, the 
Court will not, on affidavit of aggravat¬ 
ing facts, increase the bail. Hex v. 
Suite}-, 2 Chit. 109. 

1. Where a prisoner w.is convicted 
of perjury in an inferior jurisdiction, 
viz. at the Chester assizes, and the sen¬ 
tence of transportation was entered on 
the record as follows: “ Whereupon, 

all and singular the said premises being 
seen by the said Justices here, and fully 
understood, it is therefore ordered, that 
he the said L. K. be transported to tlie 
coast of New South Wales, or some one 
or other of the islands adjacent, for and 
during the terra of seven years, and 
that he be in mercy, &c.” Held, on 
error brought, that this entry did not 
amount to a judgment, but was merely an 
order; and the Court awarded a proce¬ 
dendo to the Court below, commanding 
them to proceed to give the proper judg¬ 
ment; but in the mean time allowed the 
prisoner to be bailed. Rex v. Kenworthy, 
3 Dow. & Ryl. 178. 

S. C. 1 B. &C.711. 


BAILMENT. 


1. The law will imply that a person 
who hires a horse is bound to provide 
‘ him with food during the time of such 


hiring, unless there be au agreement to 
the contrary. llandford v. Palmer, 

5 Moore 74. 



[BAILMENT.—BANKRUPT. I. Il.j -ii/ 


Where an order is pfiven previously 
to the delivery ol’ goods to a bailee, 
carrier, or other person, to deal with 
them, when delivered, in a jrarticidar 
manner, to nhich lie assents, and after¬ 
wards the goods are delivered to him ac¬ 


cordingly; a duty arises on his p.ait, on 
the receipt of the goods,todcal with them 
according to tlie order previously given 
and assented to; .ind tlie bw infers an 
implied promise by him to perform such 
duty. Sfreeft'r v. llorlock, 1 Bing. S't. 


BANKER. 

See Post. tit. Payment. 


BANKRUPT. 


I 

II. 


m. 

IV. 

V. 


VI. 


'l'K.,l)ING - - • - - 
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(c) Lying in Brijion - - - 

COMMISSION - - _ _ 
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VII. 


VUI. 


(«) Rights, Interests, and 
Liabilities - - « 

(/») Art) ns by and against - 

IlF.l.ATION TO ACT OF | 
BANKRUPTCY - - J 


'a) As to Payments mude'^ 
by or on Account of > 
Bankrupt - - 


IMiOOF OF DEBTS - - - 


(a ) Creditors having Mort-y 
gage Security - 
{b) Election of Cli editors 
((.) Sureties - - - . . 

IX. BANKRUPT - - - . . 


(ft) Rights, Examination, \ 
and Commitment of J 
CERVIFICATF - , - - - 

(tf) Effect of, in Dischargey 
of Debts - ■ - V 
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ib. 

50 
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ib. 

ib. 

ib. 

ib. 

51 

ib. 

52 
ib. 

53 
55 


ib. 

56 


I. TRADING. 

1. A smuggler, dealing in contraband 
goods, by buying and selling, is a trader 
within the meaning of the statute 1 Juc. 
1, c. 15, s. 3; and therefore liable to a 
commission, altbongli such buying and 
selling is illegal. Cobh v. Symonds, 

1 Dow. Ryi. 111. 

• S. C. 5 B. & A. 516. 

2. A pawnbroker is a broker within 
the statute 5 Geo. 2, e. ■'30, s. 39; and 
is consequently subject to the bankrupt 
laws. Rawlinsan v. Pearson, 

5 B. & A. 1C4. 

And see I’ost. tit. Pawnbroker. 

3. An innkeeper, as sr.cli, is not a 
trader; neither is an innkeeper selling 
wine and brandy, and other iitpiors, by 
the dozen, to customers out of his inn, 
necessarily a trader. Willett v. Thomas, 

a Chit. 651. 

4. A person who purchases dead 
horses for bis dogs, and sells the skins 
and bones, docs not thereby become a 
trader, although be might sell such skins 
at a proiit. Summerselt v. Jarvis, 

6 Moore 56. 

S. C. 3 Brod. & Bing. 2. 




ib. 

ib. 

ib. 

57 

ib. 

58 
ib. 

59 


II, ACTS OF BANKRUPTCY. 

(a) Beginning to keep Jlovse. 

1. A denial by a trader to the collec¬ 
tor of church and highway rates, who 
called I’or assessments due from him, 
after be bad. given a general order to 
bis wife to be denied -o all comers, is an 
act of bankruptcy; and f.uch order is 
sufficient evidence of a beginning to 
keep house, with an intent to delay 
creditors; and a beginning to keep 
bouse with such intent constitutes an 
act of bankruptcy, although no creditor 
is actually delayed therehy. Lloyd v. 
lleathcole, 5 Moore 129- 


K 
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2. ’Wlitrc a trader ordered his ser¬ 
vant to say, if any creditors called, that 
he was not at home, and he was accord¬ 
ingly denied, but was in bed ill at the 
time: Held, that it was properly left to 
the Jury, w'bether this was a beginning 
to keep Iiousc, with an intent to commit 
an act oi‘ bankruptcy ; and that they 
were warranted in finding that it was. 
JM-iinix V. IVnii/imaH, 5 Moore Sl.'S. 

S. Wliere an aged member of a bank¬ 
ing firm ivas arrested on the 20ih Mai/, 
at his private dwelling, distant several 
miles from the house of business, for a 
partnership debt; and after the sherifTs 
officer was prevailed upon to withdraw, 
upon a promise of his executing a bail- 
bond when required, he reproached his 
servants for letting such persons into 
the house, and ordered them not to let 
any person into the house they did not 
know, stating- that he was afraid of 
being arrested again :—on the morning 
of the 21 St, the servants did not open 
the dour without ascertaining from the 
windows what persons required admis¬ 
sion, and the outer gate of the iiouse 
was kept locked; and it further appear¬ 
ed, that on that day he removed from 
one apartment of the house to another, 
to avoid being seen by a person who 
called, whom fie supposed to be a cre¬ 
ditor :—Held, that he committed an act 
of bankruptcy on the 21st Mat/, within 
the meaning of the words in the statuU; 
1 Jac. 1, c. 15, s. 2, “ to the intent or 
u ht refn/ his creditors shat! or mat/ be cle- 
li'ated or delayedand which tire to be 
n-ad “ to tbe intent his creditors x/iall, 
or whereby (or that thereby) they , way 
be thdeated,” See. although no creditor 
was actually denied. liarxe)/ v. liams- 
I'oUuttt, 2 Dow. iSt Kyi. 142. 

S. C. 1 B. & C. 55, 

(. 6 ) Frauduhnt Conveyance. 

1. A. and B, being in jiarencnship as 
traders, and in insolvent circumstances, 
stopped ]).iymcnt on the l.Mh I'lbru- 
ttru, 181!>,and dissolved their partner¬ 
ship on that day. A. being separately 
]>ossessed of freehold and leasehold 
e.states, conveyed the whole of them on 
the same d.ay, by indentures of lease and 
release, to trustees in trust for sale or 
mortgage, for the purpose of converting 
such estates into money, it being conve¬ 
nient to A. to raise money at an early 
period. ‘SHbsequentiyjj,to this coin*cy- 
ance. A, .and B. g.iv'' a power of attor¬ 


ney to C. i!i- Co. to recover all debts 
wliick sliould be due to them, together 
with full powers for them to act:— 
Held, tliat these circumstances did not 
constitute an act of bankruptcy by A. 
Berney v. J't/ner, 4 Moore 222. 

(<•) Lying in Prison. 

1. A penalty due to the Crown is .a 
debt within the statute 1 Jac. 1, c. 15, 
s. 2 : therefore where a trader lay iu pri- 
■sou more than two months, being un¬ 
able to pay Exc/u‘i]tier penal lies for 
smuggling :—Held, that it was an act 
of bankruptcy. CuOb v. St/nnnuls, 

5B. ,VA. 51G. 
*6. C. (not 5. l\) 1 Dow. & Kyi. HI. 

III. COMMISSION. 

See Oliverv. Johnson, 1 Dow. & ]{\1.5(>!l. 

Post. tit. Costs 

{a) Hoy. sued out, and E.iJcncc in siiji~ 
])ort of. 

1. Where a coniniission of bankrupt 
was Lssued .against a trader, dt'seiihing 
him as “ a dealer in cattle, and seeking 
h'.s trade of living by buying and selling,’’ 
without the words ‘‘ dealer and chap¬ 
man and at the trial of an action of 
trespass brought by hhn against the as¬ 
signees under the eomniission, c\idence 
was received of a dealing in hops, and a 
verdict was I'oiiud for the defendants as 
such assignees, w'hich wa.s afterwards set 
aside, and a new trial granted, on the 
giound that it might operate as a snv. 
])risc on the jilaintifl'; Held, on asecond 
trial, that such evidenec was projierly 
admitted, as the words “ dealei in cat¬ 
tle" were descriptive of the person only; 
and that the general statement, that tlu* 
bankrupt got bis living by “ buying .and 
selling,” was sulli(;ient to admit cvideiuv 
of.any trading whatever. Ilufev. Snai/i, 

4 Moore 41.5. 

IV. COMMI.SSIOXEKS. 

{«) .f urisdk'tiun and Itights of. • 

For their pozeers on tht er( mi nation of 
a Bankrapt, see Div, JX. {a) 

1. Commissioners of bankrupt are i. »t 
authorized by 5 Geo. 2, c. 30, s. 5, to 
enlarge tbe time for tbe disclosure of a 
bankrupt’s estate mail effects beyond 
the time mentioned in the third seetion 
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of that statute, still less, for an intlefinite 
or unlimited pciiod. Claiig/ilon v. Lcig/i, 
2 Dow. & Ryl. 831. 

S. C. I B. & C. 65^*. 

2. Trespass will not lie against Com¬ 
missioners of balikrupt for committing a 
witness to prison, for not .satisfactorily 
answering questions put to him when 
under examination before them touch¬ 
ing the estate of a bankrupt, although 
the questions may appear to the Court 
to have been satisfactorily answered, 
Dosicell V. Impey, 2 Dow. & Ryl. 350. 

. ‘ S. C. 1 B. & C. 163. 

3. Where a Commissioner took a pro¬ 
missory note from a bankrupt, under 
whose commission he was acting, far a 
debt contracted before bankruptcy, the 
note !)cing dated after the commission 
issued and before the certificate was 
signed ;—Held, that such security w'as 
invalid, and that no action would lie on 
jt. JJaj/rvooil V. Cliamhcrs, 

1 Doiv. & Ryl. 411. 

*S. C. 5 B. & -A. 753. 

4. /j. became cniiiled to a copyhold 
estate on the death of his mother, to 
which she had been admitted by copy 
of Court-roll. Before he could be ad¬ 
mitted, he became bankrupt, and shortly 
afterwards died without admittance. 'I’lie 
Commissioners and assignees under the 
commission executed a bargain and sale 
to B , the defendant, of tlie said copy- 
liold estate, to which he was duly admit¬ 
ted: Held, that he took u fee simple 
conditional a' common law; and that tlic 
Commissioners had power to execute a 
valid conveyance of his estate by bargain 
and sale, pursuant to the statutes 13 
E/r.. c. 11, s. 7—1 Jar. I, c. 15, s. 17, 
and 21 Jac. I, c. 13, s. 12, although the 
bankrupt died before the bargain and 
sale, .and although he never had been 
admitted tenant of the manor. Doc d. 
Spencer v. Clark, 

1 Dow. & Ryl. 44. 

S. a 5 B. & A. 458. 

V. A.SSIGNMENT BV CO.MMISSIONEUS. 

(<0 Effect of, on Eropertp ofukkk Baiik-^ 
runt is reputed Owner. 

I. .(4., a spirit merchant, sold to /J., a 
wine merchant, several lasks of brandy, 
some -of which, at the time of the sale, 
were in .f.’s own vaults, and others in 
the vaults of*a warcbouse-keeper. It 
was agreed between tlie parties, that 
•he brandies should retnuin where thev 


were until the vendee could i-oiivc- 
nicntly remove them. Immediately 
after the sale, the vendee marked the 
several cask%w'ith his initbls. it was 
I notorious to the persons carrying on the 
wine trade at the })lace where the par¬ 
ties resided, that this sale had taken 
place,'but no notice ol it had been given 
to the warehouse-keeper, with whom 
some of the casks w'ere deposited. 
having become bankrupt while the 
brandies remained where the;y were 
originally deposited ;—Held, that the 
whole of them p<asscd to his assignees, 
as goods in his possession, order, cud 
disposition, by the consent and permis¬ 
sion of the true owner, within the 
21 Jac. 1, c. 19, s. 11. Knimffs v. 
fJars fall, 5 B. & A. 134. 

2. Where a judgment creditor pur¬ 
chased by bill of sale, from the sheriff, cer¬ 
tain uiachinery, seized in execution, be¬ 
longing to Ills debtor, and after marking 
tlie same with the initials of his iiainc, 
allowed the debtor to retain possession, 
iijion his agreeing to pay a rent for tlic 
use of it, and the latter remained in pos¬ 
session until he committed an act of 
bankruptcy:—Held, that as the clian.'p' 
of ownership w'a.s not notorious, tiic 
assignees w'cre entitled to recover the 
property in trover, under the 21 Jac. 1, 
c. 19, s. 11, as there was no evidence to 
go to the Jury that the bankrupt bad 
ever ceased to be the reputed ow-ncr, 
Lini't/rd v. jUIessiter, 

2 Dow. Rvl. 495. 

S. C. 1 B. & C. 308. 

.3. The Sliip Register Acts 26 deo. 
c. GO, and 3i Geo. 3, c. 08, do not tend 
to repeal or prevent the ojicration of the 
statute 21 .fa''. l,c. 19, .s. 11, on Briti.s/t 
registered ships : Therefore, where the 
ow'ner of a ship assigned his interest in 
her to S, by deed, who became the re¬ 
gistered owner, but by bis permissiorrthe 
former owner continued to have the ship 
in his possession, and exercised all acts 
of ownership over her, until he bccarni' 
bankrupt:—Held, that the property in 
the ship passed to the assignees of such 
owner, although t. e register was dul;.- 
indorsed to .7. S. before the act of bank¬ 
ruptcy. Monkhouse v. Hai), 

4 Aloore 5 49. 

S. C. € Price 256, 

4. A. contracted with B. to build a 
ship, and furnish her with every requi¬ 
site for sea, the ])ricc tube paid by four 
instalments; two to be paid in the pto- 
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gress of the work, and the others when 
the vessel was finished and launched. 
The two first instahneiUs were paidat the 
respective times stipulut<^l: wl>en tlie 
hull was rcatlyfor launching, the ship was 
measured and surveyed willi the privity 
of the builder; and the master, who 
had been previously appointed, catered 
into the usual bond for the delivery ol' 
the register at the Cii.\tom-/ioui>e :—the 
ship was then registered in the name of 
the.purchaser, and all the requisites of 
the register acts were complied with. 
The builder then received the third in¬ 
stalment. Before the ship was launched, 
the purchaser advertised for freight, 
and chartered 1 2 r for a voyage, and 
hired a crew with the privity of the 
builder. The ship was not, in fact, 
launched, as stated in the register, but 
remained in tlic builder’s yard ; and his 
men were at work upon her until the 
8d July. From the early part of June 
to the SOth of tha. montli, an apprentice 
of the master was employe4 in the ship ; 
and on the 1st Jtili/ hjs bedding was 
put on board. On the 30th June the 
builder committed an act of bankruptcy, 
and on the 8th Julp a commission was 
issued against him. On the 2d of 
Jufy the purchaser took i)ossession of 
the vessel whilst she remained on the 
builder’s wharf, and took a.vay a- rud¬ 
der and cordage; and on the 4t]i she was 
launched, and afterwards equipped fur 
sea at the purchaser’s expense, the fourth 
instalment remaining unpaid :—Held, 
that as bctw'een the bankrupt and the 
purchaser there was such a transfer to, 
and general ownership in the latter, as to 
exclude the operation of the 2 1 Jac. 1 , 
c. 19, s. 11, and bar an action of trover 
at the suit of the assignees; but that 
they were entitled to such portion of the 
fourth instalment as should remain due 
after satisfying the expenses of com¬ 
pleting the vessel for sea according to 
the contract, and for w'hich the bank¬ 
rupt would have had a lien on the ves¬ 
sel, IVoods V, Russell, 

1 Dow. & Ryl. 587. 

S. C. 5 11. & A. 942. 

5. The sole owner of a ship, secretly 
mortgaged three fourth shares in' her 
to a creditor as a security for a debt, 
and was allowed by the latter to retain 
the sole possession, management, and 
control of lier, until he .became 
bankrupt, atul though Ac requisites of 
the registry acts had been complied 


with Held, that the whole vessel 
passed to the assignees under the statute 
21 Jae. 1, c. 19, s. 11 ; and that trover 
would lie against the mortgagee, who 
had taken possession of the ship upon 
the bankruptcy of the mortgagor. KiiL- 
lei/ V. Hodgson, 2 Dow. & Ryl. S18. 

S’. C. 1 B. &C. 588. 

VI. ASSIGNEES. 

(fl) Rights, Interests, and Lialnliiies. 

See also Post. tits. 

1. being indebted to' B. iV Co., 
who became bankrupts, deposited a 
promissory note with the defendants as 
their assignees, and afterwards paid 
them the amount of the debt due from 
him to B. 4' C'o. on which the note 
was giv'in up : the commission against 
them was superseded, and auottier com¬ 
mission issued, under which the defend¬ 
ants were re-appointed assignees. Four 
months -after A. had made the payment 
to Uiem, he became bankrupt on a se- 

t cret act of bankruptcy previously com- 
I mitted by him:—Held, in an action for 
money had and received, brought by 
his assignees against the defendants in 
their own right, between the superseding 
the first commission and issuing the 
second, that they were not entitled to 
recover the payment made to the latter 
by A., being protected by the 4C Geo. 3, 
c. 13.5, s. 1, as the subsequent commis¬ 
sion revested those rights in the defend¬ 
ants, which they believed to exist when 
the payment was made; and as such 
payment, if made to B. 4’ could 
not have been disturbed, if they had re¬ 
mained solvent. Davenport v. Carter, 

5 Moore 16. 

2. Two several banking firms carry¬ 
ing on business respectively in tiie same 
country town, were in the habit of ex- 
chiingiug notes and ssciirities with each 
other, and settling their balances by a 
prescribed mode. One of the firms 
became bankrupt, and at the time of 
the act of bankruptcy each firm bad 
in their possession notes and securities 
of the other to nearly the same amount. 
The provisional assignee of the bank¬ 
rupt firm being apprised of this fact, 
presented and obtained payment of.th'! 
notes of the solvent firm, partly at their 
bank, and partly, at the house of their 
agents in London, who did not know the 
situation in which the parties stood :— 
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Held, tlmt the solvent firm miglit re¬ 
cover the amount of the notes from the 
])rovisional assignee, in an action for 
money had and received. Edmeads v. 
Neuman, 2 Dow. & Ryl. 568. 

S. C. 1 B. & C. 418. 

3. Where, on a petition to the Vicc- 

Cliancellor for a change tif assignees, 
an order was obtained under the statute 
5 Geo. Q, c. 30, s. 3l, directing that a 
new assignment should be cxeettted to 
the plaintiff', in which the two former 
assignees should join, and one of such 
assignees absconded, and the assign¬ 
ment was executed by the plaintiff', and 
th3 other alone;—Held, that the plain- 
titr could not maintain an action of as¬ 
sumpsit for goods sold and delivered in 
his character of assignee, as an ap¬ 
plication should have been previously 
made to the Vice-Chancellor, stating the 
reason of the nonjoinder of the assignee 
who had absconded. Aldritt v, Kitt- 
ridge, 6 Moore 509. 

4. The assignee of a bankrupt brought 

an action on the statttte 9 Anne, 
c- 14, to recover money lost by the 
bankrupt to the defendants at the game 
of rouge et noir. To prove the loss of 
the money, the bankrupt who had ob¬ 
tained his certificate, was called as a 
witness; and in order to render himself 
competent, he releasc'd the assignee 
of all claim upon the surplus fund, 
if any: all the creditors wlio had 
proved, released the bankrupt from all 
future claims* and the assignee (who 
was not a creditor) executed a like 
release to the bankrupt:—Held, that 
the assignee’s right of action was not 
destroyed by the release he had exe¬ 
cuted, inasmuch as it only extended to 
the bankr-jpt’s future estate. Carter v. 
Abbott, 2 Dow. & Ryl. 575. 

S, C. 1 B. & C. 444. 

5. A bankrupt proposed, after an 
act of bankruptcy, to dispose of his 
lease, which was a beneficial one ; but 
the purchaser refused to take the lea.se 
unless five quarters' rent which were in 
arrear were first paid; after a negotia¬ 
tion between the bankrupt and the 
landlord, w'ho knew the bankrupt’s 
situation, the rent was paid out of the 
money which the purchaser had agreed 
to give for the lease, there being at the 
time of the transaction no distress on 
the premises, but the landlord having 
a right of re-entry:—Held, that ilic 
bankrupt’s assignee could not recover 


from the landlord the rent so paid to 
him, in an action for money had and 
received. Mavur v. Croomc, 

1 Bing. 261. 

6 . Where a trader committed an act of 
bankruptcy on the 9th November, and the 
sheriff took his goods in execution on the 
15th, and sold them on the 21st Dccan- 
ber, and a commission was issued on the 
23d, and an assignment made on the 
Gth January following ;—Held, that the 
assignees might maintain trover against 
the sheriff, although he had sold before 
the assignment was made, as the bank¬ 
rupt’s property vested in them by such 
assignment, from tlie act of bankruptcy, 
by relation. Lazarus v. Waithman, 

5 Moore SIS. 

7. Two partners in trade borrowed 
a chock for 200/. from the defendant, 
for the express purpose of enabling 
them to liquidate the balance of an 
account with their bankers; but before 
the check was presented, they com¬ 
mitted an act of bankruiitcy, and after¬ 
wards returned the check to the defend¬ 
ant, declining to make any use of it 
Held, that the check did not pass to 
their assignee, so as to enable him 
to recover the amount of it in trover. 
JMoore v. Bartrup, 2 Dow. & llyl. 25. 

S. C. 1 B. cS: C. 5. 

(/>) Actions by and against. 

See Gluster v. Ere. 1 Bing. 209. 

Orr V. Morice, 6 Moore 347. 

S. C. 1 Brod. & Bing. 139. 

Post. tit. Evidcncs. 

■Summersett v. Janis, 6 Moore 56. 

5. C. 3 Brod. & Bing. 2» 
Post. tit. Tkov£r. 

1 . In general, the assignees of a bank¬ 
rupt cannot lend ; but as they may lend 
under circumstances by the 5 Geo. 2t 
c. 30, R. 32, counts may be joined for 
debts due to the bankrupt, and for mo¬ 
ney lent by the assignees as such. 
Richardson v. Griffin, 2 Chit. 325. 

2 . Goods taken under an execution 
against A., which had been in iiis pos¬ 
session more than two months before 
issuing a commission against him, may 
be considered as his jjroperty, under 
49 Geo. 3, c. 121, s. 2, and may be 
described as such in a declaration of 
assumpsit by his assignees, on a g\i»- 
rantic given by the tlefcndants to tlic 
bankrupt, isamp^on v. Burton, 

4 .Moore 515. 
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3. If a periion in trade j)ay a sum 
of money to one of his creditors, and 
his affairs arc in such a state that he 
may reasonably believe bankruptcy pro¬ 
bable, but not inevitable, at the time be 
makes such payment, it is fraudulent 
within the meaning of the bankrupt 
laws; and if bankruptcy afterwards en¬ 
sues, the assignees may maintain as- 
sumpsit for money had and received to 
their use, against the person to whom 
such vohmtary payment has been made, 
though the cause of action arises before 
the actual bankruptcy. Therefore, 
where A, paid B. and others his bankers 
on the 14th December j a sum of money 
which he owed them, as the balance of 
his account, and on the 15th was ar¬ 
rested and went to prison, and com¬ 
mitted an act of bankvtiptcy by lying 
there for two months:—Held, that his 
assignees might recover back tlie money 
so paid, though at the time of the pay¬ 
ment he did not apprehend bankruptcy. 
Po/antly. G!yn, 2 Dow. & Ryl. 310. 

4. A. a foreign merchant, purchased 
in his own name, but on account and 
with the money of B. a British mer¬ 
chant, certain bank shares in the French 
funds. The latter drew bills on A., 
which he accepted, on the security of 
such shares standing in iiis name; and 
these bills were assigned by B. for a 
valuable consideration to C. a British 
subject. Before they became due, B. 
authorised A. by letter to sell the bank 
shares, in order to reimburse himself 
against the bills. Before the letter ar¬ 
rived, A. had stopped payment, and 
afterwards bec|ime bankrupt, and the 
bills were dishonoured; B. also after¬ 
wards became bankrupt. C., by pro¬ 
cess in a foreign country, attached the 
bank shares still standing in the name 
of A. for the debts due to him on the 
hills; and the Court there decreed that 
the honk shares should be sold, and 
the proceeds should be applied, to 
)iay a debt due from B. to A,, and 
afterwards to retire the bills. Under 
this decree, C. received a certain sum 
of money on account of tlie bills;— 
Held, that the assignees of A, could not 
recover such sum back, as money be¬ 
longing to B. Cazenove v. Prerost, 

5 B. & A. 70. 

5. A. having nionpy due to him from 
B., who was also indebted to other j)cr- 
sons, took a warraut of attorney for the 
whole atuourit of the several debts in the 


usual terms. A. afterwards assigned 
his interest in the warrant of attorney 
to C. for a valuable consideration, who 
entered up judgment ,and took out 
execution against i/.’s effects ; and the 
money was levied by the sheriff, who 
paid it over to B.’s assignees, (he becom¬ 
ing bankrupt);—It seems that asstwi])- 
sit for money had and received to his 
use, would lie at the suit of C. against 
the assignees. Coopir v. Wrench, 

1 Dow. & Ryl. '182. 

6. The assignees of a bankrupt having 
entered into possession of land in the 
middle of a rpiarter, wliich tlic latter had 
agreed to take upon a building lease, 
on the terms of paying the rent half- 
yearly :—Held, that an action for use 
and occupation would He against tlieui 
for the whole year, although they had 
not occupied during all the tin:e. G'ih.'xni 
v. Courthorpe, 1 Dow. & Ryl- 205. 

7. Where the assignees o a ba)ikrupl 
declared as indorsees against the drawer 
f/ a bill of exchange, and to prove 
notice to the latter of the dishonour 
by the acceptor, produced an agree- 
njcnt between the: drawer and K., (an 
intcrme'iiatc indorsee,) reciting that the 
bill in question was, amongst oll.cr bills 
to wbich the drawer was a party, cr- 
due, and was or ought to be itt the hands 
of K, :—Held, that the plaintills were 
not bound to prove that they were as¬ 
signees, though they declared in that 
character. Gitnson v. Metz, 

£ Dow’. & Ryl. 33i. 

S. C. (not S. 1‘.) 1 B. & C. 193. 

8. Where one of two partners, w’hr» 
were country bankers, became batik- 
rupt, and the defendants, being holders 
of tlteir notc.s, obtained payment ol‘ 
part of them from the London banker, 
at whose house they were payable, out 
of the funds in their bands belonging u. 
the country bank, and the solvent part¬ 
ner, knowing of the bankruptcy, pro¬ 
cured a debtor to the firm, to gi\c Ins 
bill in part satisfaction of his debt, and 
indorsed and delivered the same to the 
defendants, in payment of the residue 
of the notes in their bands, and .after¬ 
wards became bankrupt and no fraud 
was stated :—Held,- that the assignees 
could not recover the money so })u”l 
to them by the London banker, nor the 
proceeds of the bill. Harrey v. CrickcH, 

. 5 M'. S: S. 336. 

9. J. contracted with B. to build a 
ship, and furnish her with every requi- 
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site lor sea, the price to be paid by four 
iiistaliiients ; two to be paid in the pro¬ 
gress of the work, and the others when 
the vessel was finished and launched. 
The two first instalments were paid at 
the respective times stipulated: when 
the hull was ready for launching,- the 
ship was measured and surveyed with 
the privity of tile builder; and the 
master, who had been previously ap¬ 
pointed, entered into the usual bond for 
the delivery of the register at the Custom 
House : the ship was then registered in the 
name of the purchaser, and all the re¬ 
quisites of the register acts were com- 
ijlicd with. The builder then received 
-.l^e third instalment. Before the ship 
tv.as launched, the purchaser advertiSed 
fur freight, and chartered her for a voy¬ 
age, and hired a crew w’ith the privity 
of the builder. The ship was not, in 
fact, launched, as stated in the register, 
hut renu'ined in the builder’s yard ; and 
hi.s men we e at %vork upon her until tlic 
.■Jd July. I'roin the early part.of Jtme 
fo the JOth of that mouth, an ap¬ 
prentice of the master was employed in 
tile ship; and on the 1st Julyhh bed¬ 
ding w as put on hoard. On the 30th 
I line, the hu'hler eommitted an act of 
bankruptcy, and on tlic 8th July a com- 
imssion was issued against him. On 
ilio i!d Jtily, tiie purchaser took posses¬ 
sion of die vessel whilst she remained in 
the builder’o wharf, and took away a 
rudder and cordage; and on the 4th she 
was launched, and afterwards equipped 
tor .<sca at the pjurcliaser s expense, the 
fourth instalnie.nt remaining unpaid :— 
Held, that as bctwi'en the baiiKrupt and 
tile purchaser there was such a transfer 
to, ‘uid general ownership in the latter, 
as to oxcliidc the operation of the 
‘31 Jiic. 1, c. 19, s.'ll, and bar an ac¬ 
tion of trover at the suit of the assig¬ 
nees; but tli.it they were entitled to such 
portion of the fourth instalment as 
■diould remain due after satisfying the 
expenocs of completing the vessel for 
sea according to the contract, and for 
whii-h till’ bankrupt would have had a 
lien on the vessel. IVouds v. Russell, 

1 Dow, & Ryl. 587. 

S. C. 5 B. & A. 942. 

10. If a sheriif legally take goods in 
execution, and the proprietor afterwards 
becomes bankrupt, and the sheriff sells 
at one time, after the bankruptcy, 
enough to satisfy both that and another 
t’xecntion, which being delivered to him 


after the bankruptcy, was void, the 
bankrupt’s assignees may recover in 
trover for such of the goods as were 
sold after the sheriff had received money 
enough to satisfy the first execution. 
Btead V. Gascoigne, 8 Taunt. 527. 

Vll. B£I,ATIOK TO ACT OF BANKRUPTCY. 

« 

j (a) As to Payments made by or on account 
\ <^' Bankrupt, 

See Muvor v. Croomc, , 

I Bing, 261. Ante, page 5S. 

1 . Insolvency, within the meaning of 
the bankrupt laws, dees not mean an 
inability to pay twenty shillings in the 
pound, when die affairs of a bankrupt 
shall be ultimately wound up:—but a 
trader is in insolvent circumstances when 
he is not in a condition to pay his debts 
in the ordinary course, as persons carry¬ 
ing on trade and business usually do. 
Shone v. Lucas, 3 Dow. & Ryl. 218. 

2 . If a person in trade pay a sum of 
money to one of his creditors, and his 
aftairs are in such a state that he may 
reasonably anticipate bankruptcy at the 
time he makes such payment, it is frau¬ 
dulent within the meaning of the bank¬ 
rupt laws ; and if bankruptcy afterwards 
ensues, the assignees may maintain as~ 
sumpsit for money had and received to 
their use, against the person to whom 
such voluntary payment has been made, 
though the cause of action arises before 
the actual bankruptcy. Poland v. Glyn, 

2 Dow. & Ryl. 310, 

3. Where defendants, who had a lien 

on C.'s ship, received from C., then lying 
in prison, (such imprisonment being tlie 
act of bankruptcy,) the balance due to 
them on account of disbursements made 
on the ship, and they then delivered up 
the ship’s papers to C'., who became 
bankrupt shortly after this payment; 
and Ilfs assignees sued the defendants 
for the balance so received by them :— 
Held, that the assignees’ having got pos¬ 
session and disposed of the ship, could 
not divest the defendants of the money 
which tliey might have secured by kcep- 
ing possession .01 her. Thompson v. 
Beat son, 1 Bing. 145- 

4. A. had for the purpose of sale, 
consigned a cargo of fish to B., who was 
in correspondence and connected with 
the house of C. C’. had advanced money 
to A. under an engagement from him 
that the proceed.s of the cargo of fish 
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should be remitted by B. to A. through 
the hands of C., in order that they might 
constitute a security for the money ad¬ 
vanced by C. A, then wrote to R., 
telling him that the cargo was not re¬ 
sponsible for any advances made by C. 
Notwitlistanding this, li., after the re*. 
ceipt of .'/.’s letter, remitted the proceeds 
to C., who retained them to cover his 
advance. A. having become bankrupt, 
and lus assignees having sued B.fot these 
proceeds :—Held, that A.’s engagement 
might be deemed an appropriation of 
the cargo, which he could not rescind, 
and not a mere order for the payment 
of money, which could be revoked by a 
subsequent coitntermand before pay-, 
ment. Fisher v. Miller^ 1 Bing. 150. 

VIII. raooF or debts. 

Where costs are proreable under a Com¬ 
mission, see Holding v. Imvey, 1 Bing. 

189. Post, paj^e 59. 

(a) Creditors having Mortgage Seeurity. 

1. Where the mortgagee of a bank¬ 
rupt’s estate called on tlie Commissioners 
to direct a sale, under Lord Lough¬ 
borough's order of March 179-4-, and be¬ 
came the purchaser at such sale: Held, 
in an action for money paid, brought by 
the solicitors to the assignees, that he 
was liable to reimburse them the ex¬ 
penses of adverti-seraents and the Com¬ 
missioners* fees for their attendance to 
perfect such sale; although the estate 
sold was insuflicient to cover the sum 
A>riginal!y advanced by such mortgagee. 
Bou'les V. Perring, 5 Moore 5i90. 

(5) Election of Creditors. 

1.1'hc plaintiiFs declared on four bills 
of exchange. 'I’he defendant pleaded in 
bar, that he was indebted to the plaintiffs' 
in divers large sums of money for goods 
sold; and that for securing to them thej 
said several sums, the defendant, before 
hi.s bankruptcy, accepted a bill of ex¬ 
change, drawn by the plaintiffs,.for andi 
in payment of one of the said several' 
sums in which he was so indebted as 
aforesaid; and that he bad accepted 
each of the several bills of exchange for 
which the action was brought, in pay¬ 
ment of one other of the said several 
sums in which he so ^tood indebted as 
aforesaid; and that thedefendant had duly 
become bankrupt; and that the bills of 


exchange mentioned in the declaration 
were proveable under the commission; 
and that the plaintiffs, being creditors 
of the defendant for the amount of the 
money comprised in all the several bills, 
proved the amount of one bill only un¬ 
der the commission, and thereby made 
their election to take the benefit of the 
commission, not only with respect to 
the debt so proved, but also as to the 
bills and debts mentioned in the decla¬ 
ration :—Held, that the election of the 
creditor to take the benefit of the com¬ 
mission is confined by the 49 Geo. S, 
c. ISl, s. 14, to Ihc debt actually proved, 
and does not extend to distinct debts 
ejusdem generis due .'it the same time. 
Harley v. Greamood, 5 B. Sr A. 95. 

2. Where an attorney, in order to get 
possession of papers belonging to A., 
in the hands of A.’s former attorney, who 
had a lien upon them for the amount of 
his hill then in dispute, undertook that 
A. should enter into a refcroi.je : Held, 
that A. .having subsequently become 
bankru])t for the second time, and with¬ 
out paying fifteen shillings in the pound, 
the proof of the debt under the commis¬ 
sion was not an election by the former 
attorney under 49 Geo. 5, c. 121, s. 14, 
so as to dispense with the reference. 
Ex parte Hughes, 5 B. & A. 483. 

8. x4. and B. having dissolved part¬ 
nership, an award w’as made, by 
which U. was directed to p.ay .d. a cer¬ 
tain sum, and to pay several part¬ 
nership debts, li. gave a warrant 
of attorney for securing the money 
awarded, with a stipulation in the de¬ 
feazance, that if A. should be called 
upon to pay any of the partnership 
debts, he should be at liberty to enter 
up judgment. li. became bankrupt, 
and A. proved his private debt under 
the commission, and received a dividend 
thereon. A. was afterwards sued fur a 
.ps^t^ship debt, and entered into an 
i artiangement with the creditor to pay it 
l>y instalments, and then entered up 
judgment, and took out execution on 
■ the warrant of attorney, before li. had 
obtained his certificate: Held, that A. 
was not deprived of his remedy by 49 
■Geo. 3, c. 121, SB. 8& 14. Dally v. 
Wolferston, S Dow. & Ryl. 269. 

(c) Sureties. 

1. Where A., It., and C. entered into 
a bond to the King, the condition of 
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’Ahicli was, as sub-distributor of 

stamps, should truly account for all 
stamped vellum which he should re¬ 
ceive ; and should pay to the Commis¬ 
sioners the duties payable for the same; 
and also the price of such vellum, to¬ 
gether with all monies which be should 
receive on account of the duties on por- 
.sonal legacies and stage-coaches;—and 
/d. being indebted to the King in a'cer- 
tain smn became bankrupt, and after¬ 
wards obtained his certificate; and a 
scire facias having afterwards issued 
on the bond, B., one of the sureties, paid 
a sum of money to compromise the suit, 
and a certain other sum in defending 
the same:—Held, in an action bron^lu 
by the surety to recover the.se'sums from 
the bankrupt, that A. was a person 
“surety for, or liable for a debt” of the 
bankrupt, within thp meaning of the 4-9 
C/co. 3, 121, s. 8; and consequently, 

tint t!)c latter was protected by his cor- 
iificat< ; and that the general pica of 
bankruptcy W’as well pleaded. H'estcott 
Hod^f'i, i> B. & A. 12. 

2. Wlicre /I. became suiety foi B. for 
a debt <1 lie to C., and after a commission 
of bankruptcy issued against B., pAid 
jifu l of the debt to C., and obtained JVom 
him an indemnity against personal ha* 
bility for the remainder, the whole of 
the debt having been proved under the 
coraruission by C.; Held, that A. might 
niaintain an action of indebitatus assump¬ 
sit against B. for the money so paid, as 
having been paid to his use, notwith¬ 
standing the statute 19 Geo. 3, c. 121, 
s. 8. Sonlfen v, Soiit/cn, 

1 Dow. Sc Ryl. 521. 

S. 5 B. & A. 852. 

3. Where A. wrote,orders to B. for 
the delivery of goods to f.’., which were 
accordingly delivered to the latter upon 
the cireiRt of the former; and the usual 
* redit of the trade was four months, and 
the bills of parcels w'ere made out iti the 
name of C.and the period of credit wa.s 
enlarged from time to time without the 
knowledge of A.; and C. becoming 
bankrupt, U. proved the amount ol the 
goods under the commission, which ex¬ 
ceeded more tli^n two-fifths of C'.’s debts, 
and signed his certificate without any 
communication with A., who at the time 
of the bankruptcy was abroad, andT did 
not return to this country until eight j 
years afterwards: Held, that A. was i 


[ still liable as surety for ('. to B. Lang-» 
dale V. Parry, 2 Dow. & Ryl, 3,'?7. 

4. A. and B. having dissolved part¬ 
nership, an award was made by which 
B, was directed to pay A, a certain 
sum, and to pay several partnership 
debts. B. gave a warrant of attor¬ 
ney for securing the money awarded, 
with a stipulation in the defeazance, 
that if A. should be called upon to 
pay any of the partnership debts, he 
shoulf' bo at liberty to enter up judg¬ 
ment:— B. h^pamc bankrupt, and y/. 
proved his private debt under the com¬ 
mission, and received a dividend thereon. 
A. was afterward.s sued for a partner¬ 
ship debt, and entered into an arrangc- 
nlent with the creditor to pay it by in¬ 
stalments, and then entered up judg¬ 
ment and took.out execution on the 
warrant of attorney before JS. liad ob¬ 
tained his certificate: Held, that A. was 
not deprived of his remedy by 4-9.Gcu. 3, 
c. 121, s. 8. Dally v. Wolfersion, 

3 Dow. & Ryl. 2()9. 

IX. BANKRUPT. 

(rt) Urglits, Examination, and Com- 
wifmcnf of. 

See Peers v. Gadderrer, 2 Dow. & 

Ryl. 24-h. S. C. 1 B. & C. llfi. 

Post, next page. 

1. M'here a bankrupt was rcijuired 

by hi.=i assignees on his last examination 
to deliver to them his books of account, 
which he did; Held, that he must be 
deemed to have delivered them on com¬ 
pulsion ; and it being afterwards found 
that he was not a trader, and that a 
commission had improperly issued, that 
he might support an action of trover 
against such assignees without any pre¬ 
vious demand of such books. Summer- 
sett V. Jarx is, (5 Moore .56. 

S. C. 3 Brod. & Bing. 2. 

2. Where a bankrupt surrendered to 
his commission on the 4th I'cbruary, and 
the. Commissioners on his prayer en¬ 
larged the time genet ally in writing, for 
him to make a full discovery of his estate 
and effects, and veioally fixed the ad¬ 
journment day for the 1 St following; 
and in the interval, the bankrupt having 
surrendered in discharge of his bail, was 
detained at the suit of a creditor; the 
Court refused to discharge him out of cus¬ 
tody, he not being protected from arrest 

I 
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by the Commitsaioners* order. Clauglt- 
ton V. Leigh, 2 Dow. & Ryl. 831. 

S. C. 1 B. & C. 652. 

8. The statute 49 Geo. 3, c. 121, 
e. 18, empowers Commissioners of bank¬ 
rupt to bring before them “every bank¬ 
rupt being in .custody charged in execu¬ 
tion, at the time of his last examination,’* 
to be examined by them in the same man¬ 
ner as was theretofore in practice with re¬ 
ject to bankrupts in custody on meme 
process -: Held, that this being a reme¬ 
dial clause, tl)e words “ examination" 
do not mean the last day of examina¬ 
tion ; but that the power of the Commis¬ 
sioners to compel the bankrupt to ap¬ 
pear before the..i extended to every day 
on which he was to be examined touch¬ 
ing the disclosure of his estate and 
effects. Spence v, .Tones, 

1 Dow. & Ryl. 377^ 

S. C. 5 B. & A. 705. 

4. Where a bankrupt refused to be 
sworn before the Commissioners, on the 
ground that his attorney had. not ar¬ 
rived Held, that their warrant for hirf ■ 
commitment, stating generally that he 
refused to be sworn, was sufficient, 
without adding the reason assigned by 
the bankrupt ror such refusal:—Held, 
also, that the warrant committing him 
“ until such time as he shall submit Iiiiu- j 
self to us, or the major part of the said ! 
Commissioners by the said commission 
named and authorized, and take the oath 
prescribed by law for that purpose, and 
full answer make to our or their satis¬ 
faction to the questions which may be 
put to him by virtue of the said commis¬ 
sion,*' was sufficient; and that by “ the 
questions which may be put by virtue of 
the said tommission,”' legal questions 
must be implied. Nobes v. Mountain, 

* :i Brod. &J3ing. 2.33, 

5. The Court cannot receive affidavits 
to explain the conduct of, and the cir¬ 
cumstances under which, a person was 
committed by Commissioners of bank¬ 
rupt, for not satisfactorily answering 
questions put to him touching the bank ■ 
rupt's estate and effects. In re James, 

. ’ S Chit. 112. 

* 

X. CERTIFICATE. , 

(ff) Eiffect of, in discharge of Debts. 

* e Wfstcott Vt Hodges, 6 B. & A. 12. 
Soutten V. Soutfctt, $ B. & A. 852. 
Post. next. page. 


1. Where a bond was given under 

4 Geo. 8, c. 83, s. 1, by a member of 
parliament, being a trader, and after his 
bankruptcy, but before his certificate, 
judgment was obtained in the suit in 
which the bond was given: Held, that 
the bankruptcy and certificate were no 
discharge to the bund. Jameson v. 
Campbell, 5 B. & A. 250, 

2. Where, in an action of debt, an 
assignment of the bail-bond was taken, 
the defendant not having perfected bail, 
and an action being brought on the 
bond, he became bankrupt between plea 
and verdict, and obtained his certificate 
afler final judgment: Held, that be was 
discharged from the damages and costs 
of the latter action, as thedebt on the bail- 
bond was proveable under the commis¬ 
sion. Dimsdalex. Edimes, 4 Moore 350. 

3. Debt does not lie against a bank¬ 
rupt on the reddendum of a lease for 
rent, accruing after the Commissioners’ 
assignment;—the lessor’s assent to such 
assignment being virtually included in 
the act of parliament authorizing the 
assignment of the bankrupt’s estate. 
Wadham v. Marlowe, 2 Chit. 600. 

Qumre —If an action of covenant 
would, in suck a case, lie against the 
bankrupt. 

4. The sheriff having levied upon 

goods which were in the possession of 
the defendant, who was a bankrupt, paid 
over the proceeds to tlie assignees, on 
their claiming them; and the defendant 
afterwards again becoming bankrupt, 
and obtaining his certificate, but not 
paying fifteen shillings in the pound, (and 
tlierefore not' protected by 5 Geo. 2, 
c. 30, s. 9,) a second execution issued 
for the same-debt: Held, thattlie latter 
«-xccutiou was regular, without the first 
writ having been returned. Priest v. 
Mihu's, 2 Chit. 114. 

5. A defendant arrested for a debt, 

contracted partly before and partly after 
his bankruptcy and certificate, there 
being a subsequent promise for the for¬ 
mer part, was discharged out of custody 
on filing common bail. Peers v. Gad- 
derrer, 2 Dow. & Ryl. 240. 

S. C: 1 B. & C. 116. 

6. The Court will not discharge a 
defendant out of custody on filing com- 
mon^ail, on the groubd of his hai .-ig 
become bankrupt and obtained his cer¬ 
tificate in Bremen, where the debt was 
contracted. Earlier v. Languishe, 

ft Chit. 55. 



59 


Certificate, Eftct of, [BANKRUPT. X.]' i/ow pUiided. 


7. Where an attorney, was made bank¬ 

rupt, and described in the Gazette as a 
** dealer and chapman,” and obtained his 
certificate; and the plaintiff afterwards 
arrested him as the acceptor of a bill of 
exchange, payable before the commis¬ 
sion issued; the Court of C. P. discharged 
him on filing common bail, aliliough the 
plaintiff swore that he din not know the 
defendant was the person mentioned in 
the Gazette, and tliat he intended to dis¬ 
pute the validity of the commission on 
the ground of fraud.—He should have 
stated the nature of such fraud, and 
when he'discovered its existence. Kemp 
V. Neville, 5 Moore 21. 

8. An overseer who has been com¬ 
mitted for not delivering his accouht, 
and paying over the balance due, may 
be discharged out of custody, if he has 
become bankrupt aud obtained his ccr^ 
tificatc, although he became so, before 
the expiration of the year for which he 
acted. Rex v. Tucker, 2 Chit. 286. 

S. C. 5 M. & §. 508. 

9. Where A. wrote orders to B. for 

the delivery of goods to C., which were 
accordingly delivered to the latter upon 
the credit of the former; and the usual 
credit of the trade was four months, and 
the bills of parcels were made out in 
the name of C : and the period of the 
credit was enlarged from time to time 
without the knowledge of A ,; and C. be¬ 
coming bankrupt, B. proved the amount 
of the goods under the commission, 
which exceeded more than two-fiftlis of 
C.'s debts, ;nd signed his certificate 
without any communication with A., 
who at the time of the bankruptcy was 
abroad, and did not return to \his coun¬ 
try until eight years al^rwards: Held, 
tha'. A. was still liable, as. surety for C. 
to B. Langdate v. Parrj/, . 

2 Dow. & Ryl. .^37-’* 

10. A commission'of bankruptcy was 
sued out against the plaintiff in April, 
and superseded on the id August; and 
a second commission was sued out on 
the 7th of that month on the same act 
of bankruptcy, under which the plaintiff 
obtained his certificate; and afterwards 
sued the defendants, who were Commis¬ 
sioners under the first commission, for 
an alleged wrongful imprisonment; and 
they entered up judgment of nonsuit 
against him in Juh/, and aftcr^ifards 
charged him in execution for costs: 

. Held, that the defendants might have 
proved the amount of such costs under 


the. second commission, and that the 
plaintiff was entitled' to be discharged 
from it under his certificate. Holding 
V. Impep, 1 Bing. 189. 

(5) How pleaded, and wkiit map he given 
in Bi'idetice under. 

See Weitcoti v. Hodges, 5 B. & A. 12. 

Ante page 57. 

1. Where the plaintiffs declared on 

four bills of exchange, and the defend¬ 
ant pleaded in bar, that he Was indebt¬ 
ed to them in divers large sums of 
money for godfis sold; and that for se¬ 
curing to the plaintiffs the said several 
sums, the defendant before his bank¬ 
ruptcy, accepted a bill of eitchange 
drawn by the plaintiffs, for and in pay¬ 
ment of one of the said several sums in 
which he was so indebted; and that he 
bad accepted each of the several bills 
of exchange for whicli the action w.as 
brought, in payment of one other of the 
said several sums in which he so stood 
indebted as aforesaid ; that the defend¬ 
ant had duly become bankrupt; and 
that the bills of exchange mentioned in 
the declaration were proveable under 
the commission; and that the plaintiffs 
being creditors of the defendant for the 
amount of the money comprised in all 
the several bills, proved the amount of 
one bill only under the commission; and 
thereby made their election to take the 
benefit of the commission, not only with 
respect to the debt so proved, but also 
as to the bills and debts mentioned in 
the declaration;—Held, on demurrer, 
that this plea could not be supported; 
because the proof of a debt under a 
commission of bankruptcy cannot be 
pleaded in bar to an action at law 
brought for the, same debt. Harley v. 
Greenwood, 5 B. & A. 95. 

2. r Where A. became surety fiw B. 
for a debt due to C., 'and after a commia^. 
sion of bankruptcy issued against B., 
paid part of the debt to C., and obtained 
from him an indemnity against personal 
liability for the remainder, the whole of 
the debt having been proved under the 
commission by C .; —Held, that after B, 
had gone to trial u» on the general issue, 
at the sittings after Michaelmas Term, 
having obtained bis certificate in the 
preceding TYinity vacation, it was too 
late to plead his certificate puis darrein 
continuance ; antj the Court refused to 
receive such plea on the terms of his 

I paying the costs of the trial, though th^ 
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plaintiff hail not entered satisfaction on 
the roll, of the judgment in respect of 
which he had become liable as surety, 
until two days before the trial. Souttai 
Y. Souttai, 1 Dow. & Ryl. 521. 

5. C. .5 B.,& A.. 852., 
S. Qinvre —Whether a jdea of the 


plaintifTs bankruptcy since the last con¬ 
tinuance is a dilatory plea, or a plea in 
bar. Ilartla/V. Dixon, 2Chit. 5G1. 

Quflcu'also—If such plea should not 
set out the proceedings in the banUrnptcy 
specially, and that the plaiatitt' was a 
trader. 


BARON AND FEME. 


I. 

iigsbanu - - - page 

60 


(rt) His ], Mill/ 1 / OH Acts of Wife 

ib. 

11. 

WIFE . _ - - 

ib. 


(a) Privileges and Incapacities of 

ib. 

III. 

HUSBAND and wife - - - 

61 


{a) Pleadings and evidence in 1 

’ib. 


Actions by and against y 


I. mrsBANi*. 

(a) His hiai 'Jity on Ac^s of JVife. 

1. Where, on the separation of hus¬ 
band and wife, the former by deed abso¬ 
lutely transferred to trustees for the 
wife certain personal property, no longer 
to be liable to his interference:—In an 
action against the husband for a debt 
subsequently contracted by the w’ife, | 
the defendant must shew that the trustees 
gave effect to the deed by taking posses¬ 
sion. Barrett v. Bootji, 8 Taunt. 343. 

2. .Indgnient may be entered up 

against husband and wife on a warrant 
of attorney given by her dum sola. Hart¬ 
ford V. ]\latlingly, 2 Chit. 117. 

*11. WIPE. 

{a) Priz'ilcges and htcupaeil les if. 

Sec Lacon v. Higgins, 1 Dow. and Ryl. 

N. P. C. 38. Post. tit. Marriage. 

See also Post. tit. Warrant or Attor- 

NEY, 

1. Where a feme sole, after marriage, 
was admitted tenant of a manor in the 
north of England, of certain premises to 
her and her heirs, as of her own tenant- 
right, according to the custom; and after¬ 
wards the loH executed a conveyance 
of the sdme premises to thd husband in 
fee, and enfranchised the same from all 
Boignory rights to which tliey were pre¬ 
viously liable : it appears tint this con-_ 
veyance, after the dchth of the husband, 
^liad the effect of giving the wife .an absb- 
estate in fee simple in the premises, 


descendible only upon the heirs ex par/e 
nialemu. Dm d. NlilIhi \. .lacksoii, 

2 Dow. $c Rvl. 5It. 

S. C. 1 B- & C. 448. 

2. On an ap]»lication to discharge a 
defendant out of custody on the ground 
that she is a married woman, it is ne¬ 
cessary that that factshould be positively 
stated in the affidavit:—Therefore,whcrc 
k was sworn that she was .a married 
woman, as by the certificate annexed 
will appear, it was held nsufficient. 
Hartei/y. Cooke, .5 B. & A. 747. 

3. It is not an objection to an ajipli- 
cation on tlie part of a married woman 
who has been arrested in vacation, to 
be discharged out of custody, founded 
on the usual affidavit, that the motion 
was made late in the Term following 
the arrest, because such an application 
does not proceed on a mere irregularity. 
Nor will the Court of Exc/ieijuer order 
a? feme covert making such an applica¬ 
tion to pay costs, or impose any lenm. 
on Jier, in ordering her discliarge, op¬ 
posed on an affidavit, stating that she 
had been carrying on business on In r 
own separate account, and that the ac¬ 
tion was brought for goods luniished 
to her in the way of her trade ; bccaust 
the object of the application is matti i 
of right. Carlisle V. Starr, 9“ Price 161. 

4. A feme covert, on being arrested, 
was discharged on filing common ban, 
though separated frqm her husband by 
a divorce d mensa et thoro, she having 
appealed against the sentence of di¬ 
vorce, which appeal was pending at the 
time she was arrested. HooUinm v. 
Chambers, ^ 6 Moore 255. 

S. C. 3 Brod. & Bing. 92. 

.5. Where husband and wife were 
arrested for a debt contracted by the 
latter, dim sola, the rule for cancelling 
the bail-bond given by the wife for ine- 
gularity was made absolute, but without 
costs. Tai/lor v. Whittaker, 

2 Dow. Sc- Ryl. 225. 
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G. Where a married woman was 
arrested as the drawer of a bill of ex¬ 
change, and had gi\(en a bail-bond, the 
Court ordered it to be delivered up to 
be cancelled. SamxceU v. Jenkins, 

6 Moore 500. 

7. Though a wife live separate from 

her luisband, and support her children, 
and earn a salary for her services, yet 
the party owing it cannot pay her, after 
notice from the husband not to do so : 
and if the employer pay her such salary, 
the husband may sue him for its amount. 
Glover V. The Proprietor of Dntr^ Lane 
Theatre, 2 Chit. 117. 

8. Where the wife of a foreign ambas¬ 
sador’s s('cretary was arrested upon a 
writ issued against husband and wite, 
the Court refused to quash the writ, 
though the husband swore that before 
and at the time of the arrest he was in 
the actual employment of the ambassa¬ 
dor, and in daily attendance upon him 
in writing despatches and other oilicial 
documents. English v. Caballerp, 

,3 Dow. & Ryl. 25. 

9. It seems that if a married woman 

be taken in execution for a debt con¬ 
tracted by her before marriage, she can¬ 
not be discharged, although the husband 
be in custody on tnesne process in the 
same suit. At all events, the applica¬ 
tion for granting or refusing such dis¬ 
charge is in the discretion of the Court. 
Chalk V. Deacon, 6 Moore 128. 

10. So aroarried woman who, with her 


husband is in execution for a debt con¬ 
tracted by her before her coverture, is 
not entitled to be discharged under the 
insolvent act; she not being capable of 
executing a warrant of attorney, and 
complying with the other terms required 
by the 1 Geo. 4, c. 119,s. 25. Ex parte 
Deacon, .5 B. & A. 759, 

111. IIUSBANU AND WIFE. 

* 

(a) pleadings arid Evidence in Actions 
and against. 

1. Where husband and wife were 
arrested, the latter was discharged out 
of custody on filing common bail, and 
the plaintiff having declared against the 
husband alone :—Held irregular. Cat- 
tarns V. Player, S Dow. & Ryl. 2-17. 

2. A misjoinder of action against' 

husband and wife may be taken ad¬ 
vantage of on general demurrer. May 
V. House, 2 Chit. 697. 

3. Where the plaintiff in order to 

substantiate a demand for goods sold 
and delivered at the defendant's shop, 
proved an admission by the wife of the 
latter, who served therein and carried 
on the business in his absence, and 
that she offered to pay their amount if 
a certain sum was deducted: Held, that 
there was evidence to presume that the 
wife acted within the scope of her autho¬ 
rity when she made such offer. CliJTord 
v. Burton, \ Bing. 199. 


BARRATRY. See Post. tit. Insukancu. 


. BASTARDS. 


ORDKR OF FJI.IATION. I 

See Post. tit. Skssions, Appeal to. 

1. An order of bastardy made twelve 
years after the death of the child, 
whereby the putative father (who had 
in the mean time absconded) was ad¬ 
judged to pay two several sums, one 
for the by-gone maintenance, and the 
other for the costs, is void: and though 
the filiating Justices committed the father 
upon an illegal warrant, from which he 
was discharged at the next Sessions, still 


they might afterwards issue afresh war¬ 
rant, founded on the original order ; 
but if the case fell within the 49 Geo. 3, 
c. G8,s. 3, as an order unappealed from, 
the commitment for non-payment of 
maintenance must he for three montlis, 
unless the money was sooner paid. In 
re Addis, 2 Dow. & Ryl. 1G7. 

S. C. 1 B. & C. 87. 

2. And under the 5th section of that 
statute, the notice of appeal in a matter 
of bastardy must specify the cause and 
matter thereof. Rex v,.Glouccslershire 
{Jiislkcs), 2 Dow, & Ryl. 426. 
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BATHING. 


, 1. The public at large have no com¬ 
mon law-right to bathe in the sea; and 
as incident thereto, of crossing the shore 


on foot, or with bathing-machines for 
that purpose. Blundell v. Catterall, 

5 B. & A, 268. 


BENEFIT SOCIETY. —See Post. tit. Friendly Society. 


BILL OF EXCEPTIONS. 


1. Where a biU of exceptions has' 

been tendered, the Court will not grant 
a motion for a new t~ial unless such bill 
has been abandoned. Doe d. Roberts 
V. Roberts, 2 Chit. 272. 

2. Where, on the trial, a bill of excep¬ 
tions was tendered, but a verdict having 
been found for the defendant in error, 
he entered up judgment in the succeed¬ 
ing Terni, and the pi. Intiff in error re¬ 
moved the cause by writ of error, into 


C. P.; but the parties cotild not agree as 
to the terms of such bill, so that a 
Judge’s signature was never obtained : 
Held, that the plaintifi* having w'aivcd 
his bill of exceptions by bringing the 
writ of error before such bill was signed, 
it ^ould not be appended to the writ; 
more than a year having elapsed since 
the commencement of the suit ir error. 
Dillon y. Doc d. Parker, 1 Bing. 17- 


BILLS OF EXCHANGE and PROMISSORY NOTES. 


I. REQUISITES OF, AS TO VAtl- ) 

DiTY - - - page) 

(c) Form , - - - - - ib. 

(A) Parties ----- 63 

(c) Illegality, when it vitiates ib. 

(d) AUtration, Effect of ib, 

II. TRANSFER - - - - - - 64\ 

(a) flow and to whom made - ib. 

III. accbftancb ----- Jb. 
{a) What shall amount to, I .. 

and how cancelled, -, - 5 

IV. ACCEFTOR - - - - ' - - ■ ib. 

(a) How far Liable - - > - ib. 

V. FRESKNTMENT FOR FAYHENT ib. 
(a) At what time made - - lb. 

VI. NOTICE OF .OISUONOVR - - ib. 

(a) When necessary, and 
how and at what time 
' green ■ - ' «' - - 

(A) When' waived - - ’ - 65 

VII. DRAWER, OF - - ib. 

Vill. tNOd1UER,#»EHE PI^HAROBD 66 


IX. ACTION ON - - - page 66 

(a) When and by wham } 

. maintainable - - 5 

(A) Pleadings - - - - 67 

(c) Evidence - - - - ib. 


I, REQUISITBS'OF, AS TO VALIDITY. 

. (a) Form. 

See Barlow v. Broadhurst, 4 Moore 471. 

, * Post. tit. Stamfs. 

See also Mihu v.' Graham, 2 Dow. & 
Ryl. 293. S. C. I B. & C, 192. Post, 
page 66. 

1. The member of a country bank sign- 
‘ed for himself And partners, notes begin¬ 
ning with the words, “ I promise to pay, 
4‘<‘- —Held, that be made himself seve¬ 
rally liable upon the notes, .and could 
not plead in abatement a joint liaViHty 
with his partners. Hall v. Smith, 

2 Dow. & Ryl. 584. ' 
5. C. 1 B. & G. 407. 

2. An order for the payment of a sum 
; of money; in the event of a certain con-. 
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tini^cncy, cannot be declared upon as a 
bill of exchange, thoughr accepted by 
the drawer. v. Sarell, ’ 

1 Dow. & Ryl. N.P.C. S3. 

See also Sproule v. I^gge, 2 Dow. 6c 
Ryl. 15. S. C. 1 B. & C. 16. Post, 
page 67. 

3. Two unstamped sFps of paper 
with “ I. O. U. 400/.” and “ I. OM, 
2501.” written thereon, are neither pro¬ 
missory notes nor receipts, and there¬ 
fore may be received in evidence in an 
action of assumpsit for money lent. CJi/- 
/Ifrs V. Boulnois, 

1 Dow. & Ryl. N.P.C. 8. 

(/;) Pariits. , 

For the liabilities of partners an Bills and 
Notes, see Post. tit. Pabxvebs. 

.See also Murray v. Fast India Company, 

5 B. & A. 204. Post, page 66. 

1. The statute 4 Geo. 3, giving pro¬ 
tection to the Bank of Ejigland against 
competition, docs not prevent merchants 
from issuing bills short of six months' 
date, though there be more than six 
partners in their firm, if really not 
bankers, and only done for the purpose 
of commerce. Wigan v. Fowler, 

2 Chit. 128. 

(c) Illegality, when it vitiates. 

See llni/wood v. Chambers, 1 Dow. & 
Ryl 411. S. <?. 5 B. & A. 753. Post, 
page 66. 

See also Post. tit. iNmcTMENT— Forgery. 

1. A bill of exchange was drawn by 
a person who was an entire stranger to 
the acceptor, and to the person for 
whose benefit it was afterwards accept¬ 
ed it was made payable to the drawer, 
and after being indorsed generally hy 
him, was delivered over, before accept¬ 
ance, to the person who had prevailed on 
him to draw it; and by tliat person 
given to the .party for whose benefit it 
was ultimately accepted. The bill was 
afterwards accepted by the drawee, and 
delivered by him to a person to whom 
he (the acceptor) had lost money at 
play, and for that consideration. It then 
got into the hands of other persons who 
Were partners in trade, and was by 
them indorsed and paid over to the 
plaintiffs for a "valuable consideration, 
without notice:—Held to be within the 
statute 9 Anne, c. 14, s. 1, on the ground 
of the acceptance being the act which 
; gives to the bill its Validity as a nego- 


Alteration, Fflvct of. 63 

tiable instrument, and completes its 
perfection ; and that the statute includes 
acceptances (although the words of the 
statute are “ given, granted, drawn, or 
entered into,”) of bills drawn without 
any consideration', and^hat therefore the 
plaintiffs could not recover against the 
acceptor. Henderson v. Benson, 

, 8 Price 281. 

2. A tradesman, having in the course 
of business received a banker's check, 
which had been stolen from tire payee, 
and given the difference to a stranger 
who presented it in payment of an arti¬ 
cle purchased, brought assumpsit against 
the drawer for the amount: Held, in 
the i^bsence of fraud and negligence on 
his part, that the action was niaintatu- 
able. Lee v. Newsam, 

2 Dow. & Ryl.-N.P.C. 50. 

(d) Alteration, Ffect of. 

See Cox v. Troy, 1 Dow. & Ryl. 38. 

S. C. 5 B. & A. 474. Post, next page. 

1 • A bill of exchange, altered in the 
date by the son of the payee, at the 
suggestion of the acceptor, who after- 
wai'ds accepted it, is unavailable. Wal~ 
ton V. Hastings, 2 Chit. 121. 

2. But a bill altered in date, after ac¬ 

ceptance, but before it was put into the 
indorsee’s hands,'was held good. John¬ 
son V. Garnett, 2 Chit. 122. 

3. Though a bill be altered by the' 

drawer after its acceptance, with the con¬ 
sent of the plaintiff, the payee, but with¬ 
out the actual assent of the acceptor ; 
and which alteration made the bill pay¬ 
able twenty days later; yet the acceptor 
is liable, where the bill appeared to be 
an accommodation bill, and the acceptor 
agreed to accept any bill drawn by the 
drawer, which is strong presumptive 
evidence that the drawer was suffi¬ 
ciently the agent of the acceptor to have 
authorfty to make this alteration. John¬ 
son v. Gibb, 2 Chit. 123. 

4. An accommodation bill, altered in 
its date before negotiation, with the con¬ 
sent of the parties, does not require a 
new stamp; and therefore, if it be in the 
bands of a bondfde holder £br valuable 
consideration, the acceptor who had, 
assented to such, alteration before the 
bill became due, cannot avail himself of 
such an objection. Downes v. Richardson, 

1 Dow. & Ryl. 332. 

S.C. 5 B. &A. 674. 
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11. TaANSFER. 

(a) How and to whom made. 

See Williamson v. Johnson, 2 Dow. & 
Ryl. 281. S’. G. 1 B. & C. 146. Post, 
page 68. 

1. An accommodation bill is not is¬ 
sued until it is in the bands of some 
person who is entitled to treat it as a 
security available in law. Downes v. 
Richardson, 5 B. & A. 674. 

S, C. (not Si. P.) 1 Dow. and Ryl. 332. 

III. ACCEPTANCE. 

(ft) What shall amount to, and how can¬ 
celled. 

See Downes v. Ricuardson, 1 Dow. & j 
Ryl. 382. S C. 6 B. & A. 674. Ante, 
last page. 

1. By a letter of credit, merchants 
in Dmdon agreed to accept, at ninef i/ days' 
sight, the drafts of a merchant at Deme- 
rara, on receiving the bills of lading, 
Sue. of certain colonial produce, to be 
remitted; and added, “ On receiving j 
these documents, and no irregularity ap¬ 
pearing, we shall accept your drafts at 
the usual dale, to the extent of .'10,000/.” 
In pursuance of this agreement, two 
several cargoes were remitted in different 
ships, and shortly afterwards the con¬ 
signor drew a bill at six months, upon 
thecreditof the cargoes remitted; and in 
the bill directed the same ‘‘ to be charged 
to account as advised," without specify¬ 
ing to the account of which cargo it 
was to be placed, and the consignees 
refusing to accqit:—Held,, that they 
were liable, upon their agreement, in 
damages for not accepting. Laing v. 
Barclau, 2 Dow. A Ryl. 530, 

S. C. 1 B. & C. 398. 

2 . Where a bill of exchange was left 
for acceptance at the liouse of a batiker, 
and was in fact accepted; but before 
delivery to the holder, the adbeptance 
was cancelled: Held, that this was not 
an acceptance upon which the holder 
might maintain an action; and that 
mere acceptance, without delivering the 
bill accepted, not sufficient to make 
the contract binding. Cox v. Troy, 

1 Dow. & Ryl. 38. 

.S. C. 5 B. & A. 474. 

iV. ACCEPTOR. 

(a) How fap lAable. 

Sec Domes v. Ru;%i;;dii!ein, 1 Dow, & 
Ryl. 532. A.n^, last.page. 

1. A bill of exchange was accepted. 


Dishonour. 

payable at Messrs. P. & Co.'s bankers, 
London, but was not presented there for 
paymetit until some days after it became 
due; Held, that the acceptor was still 
liable, no inconvenience having resulted 
to him from the delay in not presenting 
the bill at the time of its maturity. 
Rhodes V. Gent, 5 B. & A. 244. 

2. Where one of two partners "n 
trade bad after an act of bankruptcy, 
j accepted a bill of exchange in the name 
I of the firm, without the privity of his 
1 co-partner; Held, that in the hands of 
I an innocent indorsee it was an avail- 
' able security, latcy v. Wookott, 

2 Dow. & Ryl. 458. 

V. PRESENTMENT FOR PAYMENT. 

(ft) At what 'Time made. 

See Murray v. King, 

5 B. & A. 165. Post, ppge 67. 

Rhodes v. Gent, 

• 5 B. & A. 244. Supra. 

1. The presentment of a bill of ex¬ 
change after the usual hours is sufficient, 
provided there be somebody at the place, 
who sees the bill, or gives an answer; 
otherwise it would not be sufficient. 
Henry v. Lee, ' 2 Chit. 124. 

See ahoTiynnc)' V. Russell, 1 Bing. 23. 
Post, page 67. 

Hill V. Heap, 1 Dow. & Ryl. 
N.P.C. 57. Post, page 65. 

VI. NOTICE OF DISHONOUR. 

(a) When necessary, and how and at what 
time givsn. 

* 1. W., a broker, eff'ccted the sale of 
twenty bags of wool for H. and Ff., to 
C. and P.l to be paid for by a bill at 
eight months, accepted by the latter ; 
and in his notice of sale said to the 
former, “ To shew my opinion of this 
house, for an allowance of one per cent. 

I will guaranty half the amount.” IJ. 
and H. confirmed the sale, and informed 
W. that if he could not procure from C. 
and P. acceptances of approved houses, 
(which they would prefer,) that they 
would take his guarantie for one half 
the amount on the terms proposed. Thd 
wool was delivered to the vendee.s with¬ 
out the intervention of the broker, and 
the vendors took the acceptance of the 
former for the amount of the wool, made 
payable at a banker's. Before the bill 
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was at maturity, the vendee.s became in- j the hands of A'., was evitlence to satisfy 
aoh'pnt, and the vendors resorted to the ! the avc'nnent of due notice of the dis- 
broker upon his guarantie:—Held, that I honour to the drawer, though (he as- 
the latter was liable on such guarantie, \ signees were no parties to the agree- 
though the bill had not been presented i nient. Uunson v. Metz, 
for payment, and though there was no 2 Dow. & Ryl. SSI. 

proof that it would not have been paid, S. Q. 1 R. & C. 193. 

if presented ; buv supposing it to have 2. A declaration by the payees against 
been presented and dishonoured, he ! the drawers of a bill of exchange, averred 
would not have been entitled to notice j presentment to and non-payment by the 
of non-payment, llolboroxc v. If'ilLins, | drawers, neither of which averments 
2 Dow'. Ski Ryl. 59. j were proved:—Held, that notice to the 
S. C. I B. & C. 10. drawers was waived by proof of an 

2. 7'he traveller of the plaintiffs, who order given by the latter to the drav\ecs, 
were tradesmen in I>ondon, upon receiv- not to pay the bill if presented; hut 
:‘r«g a bill of exchange in payment of a (tHier as to the fact of presentment, 
debt due to his principals frotn As at \ though the |)ayecs were informed of 
Derbu, paid it arvay to Jl. without com- j such order before the bill became due. 
municating to his jwincipals the name j 11 ill v. 

of the person from whom he received it. | 1 Dow. & Ryl. N.P.C. 57. 

B. paid it to C., his brother, in Bedford- 

by whom it was paid to his banker. VII. drawek, i.iabimty or. 

The bill was dishonoured on tlie 3d 

April', and on the 5th, received notice 1. Hiving time to the acceptor of au 
of the dishonour; and he, notlenowing accommodation-bill, drawn for hisowu 
the parties to the bill, wrote to bis benefit, discharges the drawer in ii)> 
brother B. for uifonnation, who being action by the indorsee; but it is other- 
then at Edinburgh, did not receive the wise, where the action is brought against 
letter till the lOih ; wheti notice was the person for whom the hill is drawn, 
sent to the plaintifi's, and received by Idill v. Head, 

ehciit on the 13tli ;—oii the 14th they 1 Dow. A Ryl. N.P.C. 2{>. 

wrote to C. for the hill, and received it The diawcr of a bill of exchange 

on the Ifith; and by that, day’s post is not discharged, although ay/m' /itrtw <• 
gave notice to ./i., the original indorser: has been sued out against the accejnor 
—Held, that there were no laches on the same hdl. J*ole v. lord, 
which would discharge bis liability as 2 Chit. 125. 

indorser. Baldwin v. Rkhartlson, 3. An agent to a country bank, to 

2 Dow. & Rvl. 285. whon» the plaintiff sent a sum of money, 
S. (’. 1 B. A C. 245. in order to procure a bill upon hondon, 

3. Notice of the dishonour of a bill drew in bis own name for the umoum. 


in the following terms, “ I give you 
notijc, that a bill for, &c, draan by 
you upon, &c. lies at, Ac. dishonour¬ 
ed,”—is not suflicicnt to sustain an ac¬ 
tion against the tndorse'r, who was not 
also the drawer. Beauchamp\. Cash, 

1 Dow. & Ryl. N.P.C. 3. 

(5) When uaived, 

1. Where the assignees of a bankrupt 
declared as indorsees against the drawer 
of a bill of exchange, and to prove 
notice to the latte.' of the dishonour 
by the acceptor, produced an agree¬ 
ment between the drawer and A, (an 
intermediate indorsee), reciting that the 
hill in question was, amongst otliar 
bills to wbicb the drawer was a party, 
oier~dur, and was or ought to be in 


upon the firm in London, the two lirm.s 
being the same:—Held, that the agent 
I was liable as drawer, although the plain¬ 
tiff knew' that he was agent, and sujv 
posed that the bill was drawn by hint 
as sueb.^nd on account of the country 
hank, to wbicb the agent paid over tin* 
money. T.eadbiltcr v. Earrow, 

5 M. A S. 345. 

4. A. tlie payee of a bill of exchange 
for 87/., having indorsed it to B. for a 
valuable consider iion, and the bill 
being dishonoured, C. the acceptor, 
sent another bill for 126/. (which had 
some time to run) to A., who took up 
the first bill by means of the second, 
received the difference in discount, and 
indorsed the first bill agaitt to D., 
who sued the drawer .before C.’s second 
bill became d.ic:—Held, that taking the 
w 


/ 
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secoiul hill dtd not amount to t^iving time 
and a new credit to the neec})tor of the 
first, so as to iliscliarge tlie drawer wlio 
was no party to the transaction, unless 
there was evidence ol‘ an express von- 
.\e7it on the part of A., tlie payee, to 
give time, and not to sue upon the first 
bill until the second was at maturity. 
Piiiiir V. Clarhson, 2 Dow. iS; Kyi. 78. 

S. V. 1 B. & C. 14. 

VIII. INDOUSER, WHERE DISCKAROED. 

See lialdxoin v. Richardson, ‘2 Dow. & 
Ryl. 28.'5, Ante, last page. 

7. A letter W'ritten by the Jioldcrs 
of a promissory note to the defendant, 
the indorser, saying, “ the maher is not 
ready to pay, hut will lie in a week, 
which is lime enough for us,” is not giv¬ 
ing time so as to discharge the indorser. 
liJorgcssoti V. Gohk, 2 Chit. 3C4. 

IX. ACTION. 

For hderest on fiUls and Notes, sec Post, 
tit. Interest. 

(«) JVhen find lor ii Juiui mainlaiitalde. 
See Catettove v. Frerusi, 5 B. iS; A. 70. 
Ante, page .~)4. 

1. Delit lies by the drawer against 
the .acceptor of a hill of exchange, ex- 
}>ressed to be for value received in 
goods. Vriddi) v. Henhrcn, 

3 Dow. N. Ryl. IC,*). 
S. C. 1 B. c\: C. C74. 

2. So debt lies on a bill of ex¬ 
change, }iayahle to the drawer’s own 
order, at the suit of the first indorsee 
against such drawer. Stratton v. JJdl, 

2 Chit. 12G. 

3. An action of assumpsit may be 

maintained oii a bill of exchange against 
a trading corporation, whose power of 
drawing and accepting bills is recog¬ 
nised bj"^ statute Murrini v. East India 
'Companv, 5 B. &. A. 204. 

4. The defendant being indebted to 
tlic plainlilf for goods sold, gave him 
a bill of < xchange, not due, drawn and 
accepted by two other persons, to a 
greater amount than the price of the 
goods; and the plaintiff gave the defend¬ 
ant the difference in money, who in¬ 
dorsed the bill in blank. The plaintiff 
having lost the bill before it was paid; 
—Held, tliat he could not sue the de¬ 
fendant on it, not recover the price of 
the goods. Clmnpion v. Terry, 

ii Brod. & Bing. 2D.'>. 


5. An indorsee of a hill, uithout no- 

lice that a prior action is depending 
thereon, may, notwithstanding the pen¬ 
dency of such action, commence an 
action against the same defendant. 
Columbics v. Slim, 2 Chit. 637- 

6. Where the holder of a bill, which 
was a security for a debt due from A. !>. 
C. and D., indorsed it over and pul it into 
the bands of /{. C. and D., who settled 
their .Tccounts with A., saying that tlie 
bill h.'id been satisfied by them ; Intt the 
hill itself xvas not viodticed lo, or st-rti Iw 
A. at the time of such setilvnunt ;—Held, 
that this was no defence to A., in an 
action by the holder against A. if. 
and D,, the bill not having been in fact 
satisfied by the persons to whom it 
bad been indorsed and handed over. 
Tealkerstone v. Hunt, I B. X (h 113. 

.S'. C. 2 Dow. & Pyl. 

See also Biuxlii v. Leonurd, 2 Chit. 12(i. 

IFrif'/it V. Tulham, Chit. 121. 

Post. tit. Partners. 

7. A bill given for a supposed balance 

of.Tccounts, to be thereafter settled on 
an appointed day, which bill was dis¬ 
honoured by tlie acceptor (the defend¬ 
ant); and after it was duly iudovs£*d by 
the drawer to the plaintiff;—the relative 
situation of debtor and creditor not 
being created between the deaivcr and 
acceptor, the pbuntifi’ cannot maintain 
an action on ii as indorsee. Verh ii v. 
Satnidcrs, 2 Chit. 127. 

8. Where a Commissionei' of bank¬ 
rupt took a promissory note from a 
bankru])t, under whose commission he 
was acting, for a debt contracted before 
the bankruptcy; the note being dated 
after the issuing of the commission, and 
before die signing of the certificate, 
and the debt for wliich the security was 
given was not proved under the commis¬ 
sion :—Held, that no action would lie 
on the note, .as it was an inialid •■iecH 
rity. Haif'dvod \, Chumlars, 

1 Dow. & Ryl. Id 1. 

.S. C. 5 B. & A. Tbii. 

9. A promis.sory note made in Scot¬ 

land is within the statute 3 & 4 Anne, 
c. 9, and may be sued upon in England 
by the indonsoe against the maker. Milne 
V. Graham, 2 Dow. X: Ryl. 293. 

S. C. 1 B. & C. 19'‘. 

10. A tnadesraan having in the couisr 
of business received a banker’s check, 
whicli had been stolen from the payee, 
and given the difference t() a stranger 
who presented it in payment of an 
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jutu'le jxuchascd, Itrought uii action of’ 
.jj-Mimpcif against tF>e drawer for tlie 
amount:—Ileltl, in the absence of fraud 
and negligence on Ins part, titat tlic 
action was maintainable, /.tc N-u- 
sam, I Dow. Uyl. N.P C. 50. 

(('<) I’lfUltllipi. 

Sei' I’obt. tit. Ulil.LASli. 

And see Ilanii Nvlllcwoud, 5 B. 

A. *Jd. Post. tit. fc>ET-01F. 

I. Where the plaintiffs, as indorsees 
of a bill of exchange, .sued the drawer 
M their o.\n right, and it appeared that 
the bill had Iteen indorsed to them 
in blank, before the death of one of the 
linn, who was a partner with the [ilain- 
iiffs as bankers -Held, that the action 
was well brought, without their describ¬ 
ing ihtmsclves a^ surviving partners in 
tile declaration, :is they were not honnd 
to prove the parinersliip, or that the bill 
was intlors'd oi delivered to litem jointly 
with their deceased partm.i. Scivi.v.— If 
tile bill liad been spici.aliy indorsed. 

. Utii'iiod V. Kfi/ti n'liinj, 

(i Mooi'e.-iiO. 

.Vn order for tile jiaymeiii of a 
sum of money, in the event of a ceruiin 
contingency, cannot lie itcclarcd upon 
as a bill of exciiange, tlurngh aecejited 
by the draw.e: but if a conditional ac- 
eeiitanec is dcilined ujioii, it must be 
set forth specially, with an averment 
that the eonmtion has been performed. 
Htilli V. Su)t /I, 

1 Dow. & Uyl. N.P.C. 8ti. 

3. It is not necessary to set out the 
date of a bill; its delivery is its date; 
,ana it is a sufficient averment of non¬ 
payment of a bill accepted by the de- 
feud.aut, payable at J. and if.’s, to state 
that it was presented at their house, 
without shewing that it was presented to 
t>nn. Gi/cx v. JJounr^ 2 Chit. 300. 

4. An averment in a declaration on 
a bill, that “ when it became due, ac¬ 
cording to tlie tenor and effect tlmreof, 
to wit, on the 31 st March 18.“?!^, it was in 
due manner, and according to the custom 
of merchants, presented for p.aynient;” 
—Held sufficient on sjxcial demurrer, 
assigning lor cause that the 31st Match 
was on a Simdai/- Banner v. lluxiicll, 

L Bing. 23. 

5. The condition of a bond, after re- 
ciling that thedefendant and J.A.liadde- 


livered and indorsed to the plaintifl’a hill 
of ('xcliange, drawn by J. .S', and accept¬ 
ed by A. li., was, tlial the defendant 
and ./. 5., or either of them, tlieir heirs, 
ftc. should pay, or cause te be paid to 
the plaintilf, his executors, &c., the sum 
secured by the bill, within one month 
after it should become due and payable, 
in case it should not be then paid by the 
acceptor to the plaintiff, his executors, 
&c. according to the tenor of the said 
hill, together with interest from the time 
the bill became due:—Held, in an ac¬ 
tion on the bond, that it was not a good 
plea, that the bill, when iliie, had not 
been presented for payment to the e.c- 
ccjitor, or that duo notice of its dislio- 
nour had not been given to the dcl’end- 
ant and J. S., or either of them. iMiti- 
raa V. Kia», ;> B. it A. 165. 

6. Pleas to a declaration on a bill, 
with counts for goods sold:—First, that 
part of the consideration of the bill was 
.sjiiri’iioiis liijiiors, .sold at diflereiit times 
ill ((iiaiitilics less in value than 2()s,;— 
Anil secondly, that the plaintiff and de¬ 
fendant had accounted together, and that 
tlie latter liad given tlii' former a bill of 
exchatii'e for tin; amount of the goods 
mentioned in ti'e cominon eoimts, wliich 
bill is still oiilsumdiiig and un...ilislied,— 
are issuable pleas, and cannot be treated 
as nullities so as to entitle the plaintill’ 
to sign judgment as for want of a plea. 
iiidtsi 'iil V. (inathcud, 

1 Dow Uyl. 3.5!). 

7. .A licclaration on a jirotiiissory iioie 

made in !. • latid. alleging that it was made 
payable at .V >. 81, Dame Street, Dufdiii, 
for stoiling money, without averring 
(hat Diihlia is in Ireland, and that tlu' 
money for uiiich tlie note is given is 
Trt>,h eiirrc’ cy, is msidfieieni Sprouie, 
V. Lrggf, 2 Dow. it‘ Uyl. 1.5. 

.V 1 B. & C. I(i.. 

^c) Eiidt/ice 

See Post. tit. Indictment, Forgrri/. 

Childrri, V. Ronbiois, 1 Dow. Sc Uyl. 
N.P.C. 8. Ante, page 28. 

1. The copy of an original letter giv¬ 

ing notice of the dishonour of a bill, is 
admis.sihle in e.videnee, witliout notice 
to produce such original letter. Kine v. 
Bcaumuut 3 iJind. & Bing. 288. 

2. In an action by the payee again" i 
the drawer of a bill of exchange, the de¬ 
claration stated, that the latter drew it at 
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“ Sf. to wit, at U'citminxter,*’ 

atwl did not aver a Y>rotest citlici for 
non-aceeptance or non-payment. On 
the production ol' tlie bill, it was dated 
at 8t. Helena, and not stamped. On an 
objection, that it was inadmissible aa an 
inland bill, for want of snch stamp, and 
that the plaintiff bad piven no evidence 
of a protest for non-acceptance or non¬ 
payment :—Held, that us there was evi¬ 
dence of a subse(juent promise by the 
defendant to pay the amount of the bill, 
coupled with a letter written by his at¬ 
torney, offering terms for payment, it 
was a waiver of these objections, although 
such attorney swore that such offer was 
made without prejudice. Puttersm v. 
iicrher, 6 Moore 319. 

3. A declaration by an indorsee 
against the acceptor, averred that the hill 
had been indorsed *o certain persons 
tradm.' under ihe Jirm of H. and 1'-; 
and that Iho/ had indorsed the lull 
III/ procaratiun of one ./. JJ. to C. from 
whom the plaint.ff derived title :—It 
appeared in evidence that the firm of 
11. aiul f. had ceased to exist for ten 
years prior to the indorsement, but that 
a new firm of 11. and Co, had been es¬ 
tablished ; and that D., one of the 
members thereof, was in the habit of in¬ 
dorsing bills by procuration in tlie name 
of IP and but that all other transac¬ 
tions in trade were carried on in the 
name of W. Cci. only:—Held, that 
as between an innocent indorsee and the 


acceptor there was sufficient evidence 
to satisfy the allegation in the decla¬ 
ration. Wilimmsonv. Johnson, 

2 Dow. & Ryl. 281. 

S. C. 1 B. & C. 146. 

4. Where the assignees of a bankrupt 

declared as indorsees against the drawer 
of a bill of exchange, and to prove 
notice to the latter of the dishonour 
by the acceptor, produced an agree¬ 
ment between the drawer and K. (an 
intermediate indorsee), reciting that the 
bill in question was, amongst other bills 
to which the drawer was a party, over¬ 
due, and was or ought to be in the 
hands of K., was evidence to satisfy the 
averment of due notice of dishonour to 
the drawer, though the assignees w’erc 
no parties to the agreement. Gimson 
V. Metz, 2 Dow. & Ryl. .334. 

5. C. 1 B. & C. 193. 

5. If a promissory note made in 

Scotland be sued upon in this country, 
and tiiere is any difibrcnce .n the law 
of the two countries as to the liability 
of the defendant, it lies upon the latter 
to prove such difference. Broun 
(iract i/, 1 Dow. & Ryl. N.P.C. 41. //. 

G. Where a promissory note made 
abroad was over-due more than twenty 
years, — Qmere, Wlicthcr a Jury is. 
hound to presume payment, notwitJj- 
standing the payee resided abroad dur¬ 
ing all that time ? JJii Belloix v. IVoter- 
park (Lord), 1 Dow. Sc, Ryl. 16, 


BILLS, OF LADING. 
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I. Wliere, by a bill oi lading, goods 
tvfcie to be deli\cred “ to the defendant, 
nett proceeds paid to the plaintiff, or to 
his assigns, lie or tht'y paying freight 
for the said goods us /irr charter-party 
—Held, that the freight was to ue paid 


by the defendant, and that the nett pro¬ 
ceeds to be paid the plaintiff were what 
remained after such freight and other 
charges had been satisfied. Thompson 
V. Adam, ii Moore 280. 


BLACK ACT. 


1. An action does not lie upon the 
Black Act, 9 Geo. 1, c, 22, s. 7, against 
two of the inhabitants of an hundred by 
name j but must be brought against the 


inhabitants at large; and this is a valid 
objection in arrest of judgment. Jackson 
V. Pearson, 2 Dow. & Ryl. 439. 

S. C. I B. & C. 304. 
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BLASPHEMY. 


i. The statute.SSGfo. 3, c. 160, does 
jiot alter the common law respecting 
a blasphemous libel, but only removes 
the penalties imposed upon persons 
denying the doctrine of the Trinitij, 
«y 9 & 10 Will. 3, c. 32, and ex¬ 


tends to such persons the benefits con¬ 
ferred upon all other protestant dis¬ 
senters by 1 Will. iV Mary, sess. 1, 
c. 18 . Rex V. Wadihngloii, 

1 B. & C. 26. 


BOND. 


1. 

CONSTRUCTION AND OFF. RA- ) 
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TioN OF - - page 3 


n. 

tlAlTLITY OF OBLIGOR 

ib. 

• 

IH. 

CONSIDERATION, UOW } 
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FHOVED - - - - J 

IV. 

W'HEN FORFEITED OR DIS- \ 

ib. 


CHARGED - - - - 1 


V. 

PLEADINGS - - - - - 

ib. 


(a) On Bonds conditioned Y 



for ‘payment, and pfr-\ 
fonuanci of Covenants -j 

ib. 

VI. 

EXECUTION, now PROVED 

71 

VII. 

BREACHES, WHEN AND UOW J 

ib. 


suggested - - - j 


vin 

. DAMAGES, HOW ASSESSED - - 
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I. « ON’STHUCIION AND OCF.KATION OF. 

J. A subscribing witness to a bond 
stated, that it was delivered by the 
obligor as his deed; but that before and 
at the time c*’ the execution, it was 
agreed that it should remain in the wit¬ 
ness’s hands until the death of A. B., 
and until certain securities were given 
up; ai.d that the bond was given up 
to Mm upon that condition:—Held, 
that it was a question of fact for the 
Jury, on the whole evidence, whether 
tiic bond was delivered as a deed to 
take effect from the moment of delivery, 
or whether it was delivered upon the 
express condition that it was not to ope¬ 
rate as a deed until the death of A. li., 
and until the securities were delivered up. 
Murray v. Stair (Earl), 2 B. & C. 82. 

II. LIABILIIV OF OBDIGOK. 

See Westadt v. Hodges, 5 B. & A. 12. 

Ante, page 57. 

Hilton v. Worvall, 2 Chit. 448. 

Post. tit. Insolvent Debtors, 

1. The father of two illegitimate chil- 
dren executed a bond, conditioned for 


the payment of an annuity of 30/. for 
tlie support of them and their mother 
during their yoint natural lives; or, in 
case of the death of the children, during 
the natural life of the mother. One ol' 
the children having died:—Held, that 
the executor of the obligor was liable on 
the bond for the arrears of the annuity 
accruing after the death of that child. 
J<mes V. Tallent, 1 Dow. & Ryl. 548. 

S. C. 5 B. & A. 889. 

2. The condition of a bond, which re¬ 

cited a purchase of an estate from W. by 
the plaintiffs, was to save them and the 
lands harmless from all manner of mort¬ 
gages, judgments, extents, cxtcntions, 
and other incumbrances, hud and obtain¬ 
ed, or thereafter to be had and obtained, 
by T. T. or any other person:—Held 
to bind the obligor against the wrong¬ 
ful enti-y of T. T.^ being particular 
against the acts of a particular jwrsoii. 
Nash V. Talmer, 5 M. & S. 374. 

3. It is not any defence at law, to an 

action on a bond against a surety, that 
by a parol agreement time has been 
given to the principal. Davey v. Prrn- 
(Icrgrass, 5 B. & A. 187. 

S. C. 2 Chit. 336. 

4. Under a bond, conditioned that if 
F. M. should duly account for all mo¬ 
nies, &c. received by him in the {dain- 
tiff’s service as a clerk; and also diat if 
the said F. M. should embezzle, &c. 
the plaintifTs property, and should, with¬ 
in three days after proof thereof, repay, 
&c. the plaintiff the damage sustained 
by such misbchaviteir or misdoing; or 
in -default thereof, ^f the defendant 
should, after notice given, make a full 
recompense to the plaintiff, the bond was 
to be void:—the plaintiff, in order to 
render the defendant (the surety) liable 
for i'’. il/.’s not accounting, must give 
the defendant notice thereof; as by the 
construction of the condition, the nodee 
must be given for F. A/.’s not account- 
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ing, a.s well as for liis embezzling. 
l^lnllipx V. J'ordtfcc, ‘2 Chit. C7C. 

5. A surety bond by tbre-e obligois, 
for the payment of 1000/., worded, “for 
which payment to be well and iaithfully 
made, we bind ourselves, and each of us 
for himself, for the wliole and entire sum 
of 1000/. mi /i ;"—is a several, and not a 
joint and several bond, and may be en- 
Ibrced against the obligors severally; 
an<l the tearing off the seal of one of the 
obligors of such a bond by the obligees, 
<loes not avoid it as against the others ; 
and if the obligor against whom it is 
. enforced is entitled to contribution, it 
seems his remedy is in equity only. 
Vol/inx v. Prosst' , .'1 Dow. & Ilyl. 1 liJ. 

.V. a 1 11. & C. 682. 

Siiiiic v. Evcivtt, 8 Dow. & 11 yl. J22. 

111. COtHSIDEKATION, ilOW I'llOVUl). 

Sec ^lurruf! v. Hlaiv (Earl), 2 IJ. & C. 

82. Ante, la.st page. 

1. A defcudaiit cannot give in evi¬ 
dence illegality in the consideration of 
a bond, unless he pleads specially. IJar- 
mcr v. Roue, 2 (’hit. 

IV. WJIEN EOr.l EITE1> OK DISClIAlUiKn. 

See i/rt/y <ag/(;a v. Kloprtiggc, 0 Moore 
.18. («). S. C. 2 Chit. 47.0. Post. t(t. 
Oiricrs. 

iSec.tl-so Kijtli/ig V. Tiinxr, 5 B. A. 

261, Infra. 

1. Where a bond was given under 4 

iico. 8, c. .".‘1, s. 1, by a membiT of Par¬ 
liament, being a trader; and after his 
bankruptcy, but before lus certificate, 
judgment was obtained in the suit in 
vvbicli the bond vva.s given :--lleld, that 
the baiihruptey and certificate were no 
discharge to the bond, .fatneson v. 
(\mpbc(t, 5 B. & A. 230. 

2. A bond giver, to tlic Treasurer of a 

iSoeu’lp for the use of the Society, 
is an available secuii;.y at common law, 
tliough the rules and regulations of the 
Society have not been exhibited, con¬ 
firmed, and filed at the Quarter Sessions, 
in pursuaiux' of the statute 83 Geo. 8, 
c. 34, s. 2. Jones v. H'oollavi, 

1 Dow. & Ryl. 3.93. 

S. C. 5B.&A. 769. 

8. A bond by an apothecary, not to 
set up business within twenty miles of 
/i., is not illegal as being in restraint of 
trade. Jlapu'ard v. Young, 2 Chit. 407. 

4. A bond conditioned to save A. 
harmless from all itetions, legal proceed¬ 
ings, and costs, &c., which might be the 


111. IV. V.] Eleadings on. 

consequence of A.'s delivering over Ui 
the defendant a bill of exchange, part of 
the proceeds whereof a third person was 
entitled to; i.s forfeited by a piivaient 
over by A. to such third perison of his 
share* of the proceeds, upon his demand¬ 
ing the same, without his bringing any 
action ; although A. give no notice of 
the payment to the defendant, h er v. 
Milchcll, 2 Chit. 487. 

V. i*r.EAi>iKr,s. 

(a) On Bonds conditioned for pai/ineiit and 
performance of Co\ rnun/s. 

Sec Corbett V. Pou'clf,! Dow.&r Ilyl. 448. 

j Jones v. Woollam, 5 B. Sr A. 769. 

]. It is not necessary, in declaring 
m>on a post obit bond, to aver the death 
of the pcr.son upon whose death the 
money secured by the bond was to be¬ 
come payable. Murrat) v. Htuir (E.uil), 

2 B S- C. 82. 

2. 'Fhe condition of a bond, after rc:- 
citing that the deieiidant and J. S. had 
delivered and indorsed to the plaiiitiff a 
bill of exchange, drawn by ./. -S', and 
acccjtted by A. />’., was, that the defend¬ 
ant and J. a., or either of them, tlu ii 
heirs, Sc. sliould pay, or «“:iu.,e to l)e 
paid to the plaintifi', his executors, Sc., 
the sum secured by the bill, within one 
month after it .should become due .and 
payable, in c.ase it should not he then 
paid by the acceptor to the plaintiff, hi.s 
executor.s, Sc. according to (he tenor ol’ 
the said bill, together witli interest from 
the time the bill became due:—Held, 
in an action on the bond, that it was not 
a good plea, that the bill, when due, inul 
not been presented for payment to the 
acceptor, or that due notice of its dis¬ 
honour had not been given to the de¬ 
fendant and J. S., or either of tliem. 
Mvrraif v. King, 5 B. S'A. 165. 

3. The condition of a bond, after re¬ 
citing that A. B. and C. had filed a bill 
in equity against D. and E., was, that 
the obligee would pay all such costs as 
the Court of C/iancciy should award to 
the defendants on the hearing of the 
cause:—Held, that tlie death of E., be¬ 
fore any costs were awarded, could not 
be pleaded in discharge of the bond. 
Kiplingy. Turner, 5 B. S' A. 26l. 

4. A declaration in debt on bon.., 
stated the condition to be for the pay¬ 
ment of 300/., on or before the expira¬ 
tion if two years, or upon the rteovery 
of an estate in A, by J. T.; and in 
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ca.si' J. T. should foil hi the rccoxt rtj I 
t/urrof] u/ion due proof of his havht<r so 
f<:ilc(f tlie obligation to be void. Plea, 
that J. T. was still alive, and that the 
estate had not been recovered by him 
.'U'cording to the tenor of the condition. 
Replication, that the plaintilfhad not at 
?ny time due proof made to him that 

T. had failed in the recovery ;—De¬ 
murrer, that an immaterial fact was 
put in issue :—Held, that the obli¬ 
gee was entitled to judgment. P/vee v. 
Heopii, i Dow. &. Ryl.'151. 

5. In an action on a bond against a 
surety, a parol agreement giving time to 
tiu'. principal cannot be pleaded at Jaw 
as a defence for such surety. Data) t. 
Prniih-r'qrass, 5 B. & A. 187. 

S. C. 2 Chit. 

(). A plea to a dcclara.ion on a bond, 
conditioned, amongst otlter things, for 
the payment of dOOO/.;—.that nil the sums 
of money which became due on the bond 
were paid,—may be replied to generally 
by a general denial of the words* of the 
pi'a, without assigning any specific 
breach. 'I'untrr v. ^J^Nunioro, 

2 Chit. (597. 

7. To dcht on bond, tlie defendant 

craved oyer : and alter reciting a morl- 
gagc-d<‘ed, which shewed the condition 
to be for payment of a sum of money on 
a day specified, according to the tenor of 
the proviso contained in the indenture, 
and for the performance of the covenants 
contained therein, pleaded, that there 
were no negat! 'e or disjunctive cove¬ 
nants in the indenture, and that he paid 
the money mentioned in the condition 
on tlie day therein specified, according 
to the effect thereof, and performed all 
the ct venants and provisoes in the in-, 
denture on his part to be performed. 
The plaintiff, in his replication, took 
is.sue generally on the non-payment of 
the money, and concluded to the conn- 
try. On special demurrer, assigning 
for causes, that it should have con¬ 
cluded with a verification, and that no 
breach of the condition was tissigncd ac¬ 
cording to the statute 8 & 9 fPi/l. 8, 
c. 11, s. 8:—Held, that siicli replication 
was good, as the only point in issue was 
(he payment of the money, and a,s the 
plaintiff had therein denied the whole 
substance of the defendant’s plea. Dar- 
biskircv. Butler^ 5 Moore 198. 

8. In a declaration on an indemnity 
bond to “ save harmless and keep indem- 
nitied H . his heirs, &c., and also certain 
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closes, Ac. from and against all art ions, 
siii/s, cloinis, n/i'l drnifinds udiutsorrer, 
hoik in Iovk and cquifii, which sl\oidd or 
might be had, made, cotnnunced, or 
prosecuted by any person or persons 
claiming any right, title, or demand, in, 
to, or upon I lie said closes, Ac., as heir- 
at-law of 11. P. and others, of and from 
all costs, charges, and expenses which 
the said R ., Ac. should sustain orbei>ut 
to, for or by reason or means of such 
actions, suits, claims, and demalids, or 
otherwise howsoeverto which the 
breaches assigned were—finst, that on, 
Ac. H. W. ]\ “made claim and demand, 
and claimed to have a right and title of, 
in, to, and upon the said closes, Ac., and 
entered into and upon the same, and cut 
down grass, amt felled trees there' grow¬ 
ing, and converted them to his own use 
and secondly, that ho “■ caused and pro¬ 
cured, and suffered and jierniittcd one 
JL B.j wdio then ht'ld and enjoyed the 
said closes, to attorn to him, and to with¬ 
hold the payment of the rents, issues, 
and profits and thirdlj', that certain 
title-deeds relating to the said closes. 
&c. were kept, detained, an<l witliholdcn 
by one //. at the instance and 
through the means, and by and tbrongli 
the claim .and demand of !/'. />. 

P.*’A'c.:—Held, after the defend¬ 
ant had pleaded over, that those 
breaches were well assigned on the 
covenant declared upon, Foivlc 
Welch, 2 Dow. A Ryl. 1.33. 

•S'. C. (not .S. P.) 1 B. A C. £9. 
.And see A’Vi.i/t v. Palmer, 5 M. & S. 

371. Ante, page 69. 

VI. EXucimoN, now PKovrt). 

1. Where, ia an action of debt on 
bond, it was sworn that the deponents 
had learned that the attesting witness 
kept out of the w.ay to avoid an arrest: 
—Held, that this was not a snfHcient 
reason for dispensing with the attend¬ 
ance of such subscribing witness, to 
prove the execution of the bond by the 
obligor ; and evidence of his liandwriting 
having been given aliunde, on which the 
obligee obtained a verdict,—the Court 
of C. P. orderetl a new' trial. Putt v. 
Griffith, G Moore 538. 

VII. BRE.A.CIIES, WHEN AND HOW SIG- 

GESTID. 

See Fo'xk v. Welch, 2 Dow. A Ryl. 

133. Hirpra. 

1. The plaintiff'may suggest breaches 
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under the statute 8 & 9 IVill. 3, c. 11, 
s. 8, at the conclusion of his replication. 
Humphrey v. Rigby, 2 Chit. 298. 

See Darbinhire v. Butler, 5 Moore 
198. Ante, last page. 

2. A poxt olnt bond, upon which a 
forfeiture has taken place, is not within 
the statute 8 & 9 WiU. 3. c. 11 ; and 
therefore it is not necessary to suggest 
breaches ; but it seems that such an 
instrument is ivithin the 4 & 5 Anne, 
c. 15. 'Murray v, Stair {Earl), 

2 B. & C. 82. 


VIII. DAMASKS, HOW ASSESSED. 

1. A bond was conditioned for the 
resignation of a living, which the de¬ 
fendant, when requested, refused to re¬ 
sign :—Held, that he being a wrong¬ 
doer, the Jury were not bound, in as¬ 
sessing the damages, to confine them¬ 
selves to the diminution of the value of 
the advowson to the plaintiff Ly the 
defendant’s life-interest, nor, in estimat¬ 
ing the annual proceeds, to deduct the 
curate’s stipend. Sondes {Lord) v. 
Fletcher, 5 B. & A. 835. 


BRIBERY. 


1. The Bribery Act 2 Geo, 2, c. 24, 
s. 7, is. to be construed prospectively, 
and not retrospectively. Where, there¬ 
fore, a declaration on this statute alleged 
that the defenda. t had received a bribe 
‘ for giving his vote,” and the evidence 
negatived any promise or agreement for 
a bribe previous to the election:— 
Held, that the case was not within the 
statute, and that the objection was a 
good ground of nonsuit. Hvntingtorcer 
{Lord) V. Ireland, 2 Dow. & Ryl. 450. 

Same v. Gardiner, 1 B. & C. 297. 

2, 'file plaintiff in an action for 


bribery, on the 11 lit section of that 
statute, is bound to proceed without wil¬ 
ful delay; but until the defendant ap¬ 
pears to the writ, the question as to the 
wilfulncss of the delay doe^ not arise. 
Therefore, where the writ sued out was 
returnable on the first return in Trinity 
Term 1821, and the plaintiff did no( 
proceed to declare till the 1st June 1822, 
and no appearance had been entered for 
the defendant:—Held, that the pro¬ 
ceedings could not be stayed under that 
section. Tabnash (Bart.) v. Gardiner, 

1 Dow. & Ryl. 512. 


Bridges. 


1. The Court is reluctant to stay 
judgment on an indictment for not re¬ 
pairing a bridge; and will not stay it 
generally, but only till further order; 


and if the trial of another indictment is 
not proceeded in with all dispatch, judg- 
^lent will be given. Rex v. Southamp¬ 
ton {liihab.) 2 Chit. 21.5. 


CANALS. 

See also Post. tit. Toi.ts. 


1. Where, uuder the Birmingham 
Canal Navigation Act, a reservoir was 
made over two pieces of land in which 
the plaintiff and defendant had separate 
interests, and the Act provided that “ it 
should be lawful for the owner ot own¬ 
ers of the lands on which any such re¬ 
servoir should be made, to let all the 
water out of such reservoir once in seven 
years for the purpose of taking the fish 


therein —Held, that the plaintiff and 
defendant had each a several right of 
fishing in the water over his own land, 
and that they were not tenants in 
common, butihat when the reservoir was 
exhausted, each would be entitled <0 
the fish which might be left aground 
on his own soil. Snape v. Dobbs, 

L Bing. 202. 
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CARRIERS. 


7S 


I. DUTY AND IIABIDItV OF, AND'\ 

CONSTRUCTION AND OPE- f 
RATION OP NOTICES TO 11- f 
MIT THEIR UESrONSIBIlITY J 

II, PLEADINGS AND EVIDENCE - ib. 


1, DUTY AND LIABILITY OF, AND CON¬ 
STRUCTION AND OPERATION OP NO¬ 
TICES TO LIMIT TBEIR RESPONSIBILITY. 

For the lien of Carriers, see Post, 
tit. Lien. 

See also Post. tit. Stoppage in Transitu. 

1, A carrier is bound to deliver a 
parcel at the place to which it is directed*. 
Where, tlierefore, a parcel of goods was 
directed to “ 3Ir. James Parker, High 
Street, Oxford,*’ who, on being applied 
to, said that he expected no such par¬ 
cel, and it was afterwards delivered to 
a person who called at the defendant’s 
office, claiming it as his, and who paid 
the carriage for it:—Held, that it was 
properly left to the Jury, whether under 
the circumstanjces, the carrier had been 
guilty of gross negligence; and they 
liaving found that be had, the Court of 
C. P. refused to grant a new trial, which 
was moved for on the grounds—first, that 
the plaintiffs had corresponded by letters 
with the defendant, after the loss, re- 
ijuesting him to apprehend the person 
to whom the parcel had been deuvered 
as a swindler; secondly, that intimation 
of the value of he parcel was not given 
to the defendant at the time it was de¬ 
livered at his office, according to a notice 
which was there affixed, limiting his re¬ 
sponsibility to 51. except the value of the 
parcel was specified when delivered; 
and las'.ly, that the property in the 
goods contained in such parcel had pass¬ 
ed from the plaintiffs to the consignee, 
Diijf V. Budd, G Moore 469. 

S. C. 3 Brod. & Bing. 177. 

?. A parcel containing property ex¬ 
ceeding 51. in value, was delivered to 
A. pd B. as common carriers, to be 
carried by their niail-coach, and was 
accepted by them to be so carried, and 
was put into the mail, and carried therein 
a short distance; and was then taken 
out of the mail by a servant of the car¬ 
riers, and leflf to be forwarded by 
another coach, of which A.’ was one of 
the proprietors, but B, was not, and the j 
parcel was lost; and A. and B. as such 


carriers had previously given notice 
that they would not be responsible for 
any package containing specified arti¬ 
cles, or which, with its contents, should 
exceed 51. in value, if lost or damaged, 
unless an insurance were paid;—Held, 
that notwithstanding this notice, they 
were responsible ,for the loss of the 
parcel in question, .in consequence of 
I their servant having delivered it to be 
carried by another coach, of which one 
of them only was a proprietor. Qarnett 
v. Willan, 5 B. &: A. 53. 

3. So, where a paper parcel containing 
notes of country bankers to the amount 
of 1300/. and addressed to their clerk, 
in order to conceal the nature of its 
contents, was delivered to a carrier 
without any notice of its value, and 
booked to be carried by the mail; 
and was accepted by him to be so car¬ 
ried, but was seiit by a different coach, 
and stolen or lost; and the carrier 
had previously given notice that, he 
would not be answerable for any parcel 
above 51, in value, if lost or damaged, 
unless an insurance were paid ;—Held, 
that although no insurance had been 
paid, the carrier Was responsible for 
the loss. S/eat v. Fagg, 

5 B. & A. 842. 

And see Wright v. SneU, 3 B. & A. 
350. Post. tit. Lien. 

II. ULEADINOS AND EVIDENCE. 

Sec Ante, tit. Abatement.I.^o.) l.page 1. 

Streeter v. Horlock, 1 Bing. 34. Post. 

tit. Variance. 

1. In an action on the case in the 
King’s Bcneh against ten defendants, 
the plaintiff declared, that before and at 
the time of the grievances complained 
of, they were proprietors of a certain 
stage-coach, for the conveyance of pas¬ 
sengers for hire from A. to B.; and that 
being so, they received the plaintiff as 
an outside passenger, to be safely con¬ 
veyed thereon from A. to R, for hire to 
them in that behalf; and that by reason 
thertof they ought to have safely con¬ 
veyed him accordingly; and assigned 
for breach, that they conducted them¬ 
selves so carelessly in this behalf, that 
by and through the carelessness, unskil¬ 
fulness, and default of themselves and 
their servants, the coach was overset; 
by means whereof the plaintiff was hurt, 
and sustained other injuries. A .lury 
having found a verdict against eight of 

L 
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the defendants only, and in favour of undertook to carry from London, and 
the other two, and judgment being en- deliver safely at Dover; and it appearing 
tered accordingly:—Held, that as the that the course*of dealing between the 
action was founded on a breach of duty, parties was, for tlie plaintiffs to pay the 
imposed by the custom of the realm, defendants an annual sum for the car* 
which was a breach of the law 4 and as riage of parcels between iMidon and 
the declaration was framed on a raistea- Dover, and on the receipt of each parcel 
sance, such verdict and judgment were the defend{\pts were in the habit of de- 
not erroneous, and they were therefore livering to the plaintifis a written ac- 
afhrmed in the Exchequer Chamber in knowlcdgment, stating that they un¬ 
dertook to carry and deliver the same 
safely, (“ fire and robbery excepted ;”) 
and the Jury having found that this was 
the contract between the parties, though 
the loss was occasioned by negligence 
only:—^Held a fatal variance. Latham 
Rvtley, 3 Dow. & Ryl. 211. 

S. C. 2 B. & C, 20. 


CERTIORARI. 


error. Brelherton v. Wood, (in error,) 

C Moore 141. 

S. C. 3 Brod. & Bing. 54. 

2. The plaintiffs declared against the 
defendants on their common law Im- 
bility as carriers, for the loss of a parcel 
which the decl'ration stated that the de¬ 
fendants, for certain hire and reward, 
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I. ON WHOSE APPLICATION OBANTABlE, 
AND now AND AT WHAT TIME OB¬ 
TAINED. 

♦ 

Sec Post. tit. Foreign Attachment. 

]. In moving for a rule nisi for a cer¬ 
tiorari, it is irregular to entitle the affi¬ 
davits on which such motion is founded 
in any cause; and if they are entitled, 
they cannot be read. Ex parte Nokro, 

1 B. & C. 267. 

2. There roust be a rule nisi in the 
first instance for a certiorari to remove 
proceedings of the Commissioners uf 
Sewers. Anonymous, 2 Chit, 137. 

3. A certiorari lies to remove an 
ejectment from an inferior jurisdiction 
into the Court of King’s litfich, and 

‘" need not be removed by habeas corpus 
cum causd, Goodright d. Sadler v. Dring, 
2 Dow. & Ryl. 407. 
S. C. nofpine Doe d. Sadler v. Dring, 

1 B. & C. 253. 

4^ 'A certiorari always lies to remove 
proceedings under penal statutes, unless 
ills expressly taken away; and an appeal 
never lies unless it is expressly given 
statute.. Rex v. Hundred of. Cashiobury 
® ^ 35 . 


5. The Court granted a certiorari to 
remove a conviction where the magis¬ 
trate rejected the vendee as a wit- 
ness, to prove that the defendant used 
the Winchester bushel. Re.r v. —, 

2 Chit. 137. 

6. The statute 12 Geo. 1, c. 34, s. 3, 
makes it an offence for clothiers and 
other manufecturers to pay the wages of 
their workmen in goods instead of money; 
and t^ statute 22 Geo. 2, c. 27, creates 
several new offences, and extends the 
provisions of the preceding statute to 
silk manufacturers. The 17 Geo. 3, 
c. 56, s. 22,* takes away the writ of cer¬ 
tiorari upon convictions under the 22 
Geo. 2.—Where therefore, a silk manu¬ 
facturer was convicted under 12 Geo. 1, 
c. 34, s. 3, and 22 Geo. 2, c. 27 :—^Held, 
that the six months limited by the statute 
for bringing the certiorari, was to be 
computed from the time the conviction 
was affirmed by the Sessions, and not 
from the time of the conviction by the 
Justices below. In re Kaye, 

1 Dow. & Ky], 436, 
S. C. nomine Rex v. Rogers, 

5 B. & A. 773. 

7. A certiorari will not lie to remove 
the record of a judgment obtained 
against a defendant in the county Pala¬ 
tine of Durham, for the purpose of e. a- 
bling his bail to render .him in the Court 
of King's Reach, though he be a prisoner 
for debt in the custody of the marshal. 
Paterson v. Reay, 3 Dow. & Ryl. 177. 
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8. The Court will not grant a certio¬ 
rari in the first instance, to remove an 
order for tho appointment of overseers 
for the purpose of having it quashed, on 
a suggestion that the Justices made the 
appointment from corrupt and improper 
motives; the propriety of the appoint¬ 
ment being matter of appeal to the Ses¬ 
sions. Rex V. Somersetshire (JusticesJ, 

1 Dow. & llyl. 443. 

9. Nor will they grant a certiorari to 
remove an indictment against several de¬ 
fendants charged with a misdemeanour, 
unless they all concur in the applica¬ 
tion; and it seems that a consent by 
counsel is not sufficient, unless support¬ 
ed by an affidavit of such consent by tl^e 
defendants themselves. Rex v. Hunt, 

g Chit. 130. 

10. After conviction and judgment 
on an indictment at the Quarter Sessions, 
the Court will not grant a certiorari to 
remove the proceedings for the jmrpose 
of having such indictment quashed on 
motion, for error on the record. Rex v. 
iV’Mcgocff (Inhab.), g Dow. & Ryl. 209. 

S, C. 1 B. & C. 142. 

II. UESTRAINTS ON, BY STATUTE. 

Sec Uix V. Cashiohun/ (^Justices), 3 Dow. 

'Si Kyi. 35, Ante, last page. 

1. A statute taking away a certiorari 
does not take it from the Crown, unless 
expressly mentioned. Rex v. —r— 

2 Chit^lSe. 

2. By 7 and 8 inil. 3, c. 6, a summary 

remedy is give.4 before two Justices for 
the recovery of small tithes, under'the 
value of 40«., (increased to 10/. by 
53 Geo. 3, c. 127, s. 4.) By the seventh 
section of the former statute, which 
gives an appeal to the Sessions, the cer¬ 
tiorari is taken away, “ unless the title 
of the tithes should be in question.” Rex 
V. Jeff'ery, 2 Dow. & Ryl. 860. • 

S. C. (not S. P.) 1 B. & C. G04. 

3. The statute 12 Geo. 1, c. 84, s. 3, 
makes it an offence for clothiers and 
other manufacturers to pay the wages of 
their workmen in goods instead of 
money; the statute 22 Geo. 2, c. 27, 
creates several new offences, and ex¬ 
tends the provisions of the preceding 
statute to sil/c ?nanv/acturcrs ; and the 
17 Geo. 3, c. 56, s. 22, takes away the 
certiorari upon convictions under the 
22 Geo. 2,-—A silk manufacturer having 
been convicted under 12 Geo. 1, c; 34, 
«• S. and 22 Geo. 2, c. 27 -.—Held, tliAt he 
was not deprived of the certiorari by 


force of the 17 Geo. 3, c. 56. In re 
Kaye, 1 Dow. 8: Ryl. 436. 

S. C. nomine Rex v. Rogers, ^ 

5 B. & A. 773. 

4. The statute 13 G?co. 3,c. 78,8. 80, 
prohibits the removal by certiorari iuto 
the Court of King’s Bench of any pro¬ 
ceedings had in pursuance of that act. 
Where therefore, an order was made by 
two Justices, and confirmed by the Ses¬ 
sions for diverting a road, professedly 
under the authority of, but (ps was 
alleged) without pursuing all the forma¬ 
lities required by the act:—Held, that 
thfe certiorari was still taken away ; and 
after the proceedings had been in fact 
removed, the Court quashed the certio¬ 
rari, quia improvide enianavit, and re¬ 
fused to discus:- the sufficiency or insuf¬ 
ficiency of the order. Rex v. Casson, 

8 Dow. & Ryl. 36. 

III. COSTS ON. 

1. Where an indictment was removed 
by certiorari at the instance of the de¬ 
fendant, and he was found gujlty, the 
costs of conveying him to gaol, on his 
receiving sentence of imprisonment, are 
reasonable costs within tljc statute 

5 & G W. SfM.c. ll,s. 3, to be allowed 
to the prosecutor on the taxation of 
costs. Rex ”. Gilbie, 5 M. & S. 520. 

S. C. 2 Chit. 159. 

• 2. The Court granted a rule to refer 
it to the Master of the Crown Office to 
tax in favour of the defendant, the costs 
of a certiorari, the record having been 

withdrawn without notice. Rex v. -, 

2 Chit. 159. 

3. Whete a certiorari was issued to 
remove a cause from the Court of Great 
Sessions in Wales, without any special 
ground for its issuing, and without any 
notice having been given to the defend¬ 
ant's attorney, but was not deliverdli to 
the Judges of the Court of Great Ses¬ 
sions till the day before the trial would 
in due course have taken place, and after 
great expenses for counsels’ fees and pro¬ 
curing the attendance of witnesses had 
been incurred, the Court not only quashed 
the certiorari, and dir'icted a procedendo 
to issue, but ordered that tlie party who 
caused sucli certiorari to issue, should pay 
to the defendant the costs incurred by 
him in the Court below, together with the 
costs ofthe application. Jones v. Davies, 
1 B. & C. 143. 

And see Bulmcr v. Marshall, 1 Dow. 

6 Ryl. 537. S .C. 5 B, & A. 821. Post, 
tit. Foueiok Attachment. 
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CHARTER-PARTY OF AF¬ 
FREIGHTMENT. 

■ » . ~ 

WHAT ACTION MAINTAIKABLE ON, AND 

CONSTRUCTION OT COVENANTS IN. 

o 1 n . i Demurrage, 

See also Post. t.ts. J 

1. Where a cargo consisting of oranges 
had been materially damaged through 
the improper conduct of the captain, who 
was also a part-owner of the vessel, and 
the freighters brought an action on the 
case against him and his co-partners for 
negligence in the conveyance of the 
goods:—Held, that such action was 
well brought, aHhougb the captain had 
entered into a charter-party under seal 
with the freighters, by which he engaged 
to convey the cargo to its port of desti¬ 
nation ; it not appearing from that in¬ 
strument that he possessed any other 
character or interest than that of com¬ 
mander or mas**!r. Leslie v. Wilson, 

6 Moore 415. 

S. C. S Brod. & Bing. 171. 

S. The defendant, as owner of a ship, 
entered into a charter-party with the 
freighter, by which the formet “ grant¬ 
ed and to freight let,” and the latter 
“ hired, and to freight took” the ship, 
for a voyage out and home. The own^'r 
covenanted that the vessel, being well- 
manned and furnished, as is usual for 
vessels in the merchant service, the 
master should receive on board ai Lon- 
don goods to be sent alongside her 
there by the freiglitcr, and deliver them 
from alongside at Newfoundland to the 
agentsof the freighter, according to bills 
of lading; and such cargo having been 
discharged there, to receive other goods 
in like manner, and deliver them at De- 
merara ; and having discharged the 
samS, should receive other goods there, 
and deliver them London, agreeably to 
bills of lading. 'I’he owner also agreed 
that the ship’s boats should assist in 
unloading and loading the cargoes, when 
required by the freighter, provided no 
impediment was thereby to be made in 
carrying on the exclusive duties of the 
ship :—In consideration whereof, the 
freighter covenanted to send and take 
the goods from - alongside, and to pay 
for the freight and hire of the vessel for 
tlm 'voyage 26001. with primage, &:c., 
one quarter part thereof on delivery of 
^riie cargo at Newfoundland, by good 
,<>i||>31s at sixty days' sight on Londtm, and 
. the remainder by good bills at- two 


months’ date from the day of the ship’s 
report inwards at the port of London. 
The voyage was performed, and goods 
of third persons brought from Demerara, 
under bills of lading deliverable to tlie 
consignees, on payment of certain speci¬ 
fied freight therein mentioned, which 
freight the owner received. Bills of 
exchange for one quarter’s freigh* were 
drawn on the freighter at Newfoundland, 
which were afterwards accepted and dis¬ 
honoured by him ; and no sum nor bill 
for the remaining three quarters* freight 
per charter-party were given or tendered 
to him on the return of the ship:— 
Held, that taking the whole of the char- 
tt'r-party into consideration, the pos¬ 
session of the ship did not pass tv the 
freighter, but remained in the owner, 
notwithstanding the words of grant 
used in its commencement; and that the 
mere circumstance of his iiaving entered 
into an agreement with the charterer, as 
to the mode by which he should be paid 
for freight, did not divest him of his 
lien on the cargo for freight; and tliat it 
made no difference that he had delivered 
the homeward cargo to the consignees, 
and received the freight due upon the 
bills of lading, which was different from 
that due upon the charter-party. Chris¬ 
tie V. Ijtnvis, 5 Moore 211. 

S. Where the plaintiff by charter- 
party, dated the 1st March, let to the de- 
fendai^a ship to freight, and by the terms 
of the'charter-party the plaintiff was to 
carry an out-bound cargo of goods (not 
prohibited by restraint of prices) from 
Liverpool to Carolina in Ama-ica, and to 
bring back from thence a cargo of rice 
for the defendant, he paying freight for 
the same ; and the plaintiff cleared out 
on the 22d March from Liverpool with a 
cargo of salt, and on the 22d May fol¬ 
lowing arrived at Carolina, where the 
importation of British goods was prohi¬ 
bited by an order issued on tlie Isl 
March, the day the charter-party was 
dated; and also a further order, prohi¬ 
biting the exportation of goods to Eng¬ 
land, so that the plaintiff could not un¬ 
load the -salt, or bring back a cargo of 
rice ;—Held, that the plaintiff could not 
recover for freight homewards, if it 
could be established in evidence that be 
kn^w of the pTobibition at the time > f 
the ship’s clearance from Liverpool, The 
fact of the plaintiff’s having such know«> 
l^ge must necessarily depend upon the 
circumstances of the case. Heslop v. 
Jones, 2 Chit. 550. 



77 


[CHARTER-PARTY—CLERGY—COGNOVIT.] 


Queen —What will amount to a suffi¬ 
cient abandonment of a voyage between 
parties tO a charter-party ? 

A Chit. 550. 

4. The discharge of an outward-bound 
cargo at a particular place is not in gene¬ 
ral a condition precedent to tlie providing 
a return cargo :—Therefore^ a freighter 
who covenants to load a return cargo, 
must, if he objects to the ship’s delay in 
proceeding to take it on board, make 
the objection before he loads the cargo, 
and within a reasonable time, and must 
not by any act, take to the ship. 
Olhsen V. Drummond, 2 Chit. 705. 

5. Under a proviso in a charter-par¬ 
ty, that “ the ship should lie at New j 
York for taking on board her cargo, and 
at London for delivering the same, 
twenty running days in tlie whole, if 
not sooner discharged,” the s^iip may be 
detained for these purposes seventy days 
at each place. Stevenson v. York, 

2 Chit. 578. 

6. By a charter-party to government, 
lor transportiiJg emigrants from this 
country to the Cape of Good Hope, the 
defendant, a ship-broker, on behalf of 
tlie owners, let a vessel to the Commis¬ 
sioners of tlic Navy, for the space of 


- calendar months certain, and 

thenceforward until tliey should give 
him notice that she was discharged, such 
notice to be given after her return to 
Deptford or Portsmouth ; and the Com¬ 
missioners covenanted to pay freight at 
the rate of 14s. per ton per calendar 
month for so long time as the vessel 
should be continued in his Majesty’s 
service; and that after she had been in 
such service six mpnths, the defendant 
should have a bill of imprest for two 
months’ freight more; and after ten 
months a like bill fur two months; and 
a like bill whenever eight months should 
be due; and the following memorandum 
was written in the margin;—“ Notwith¬ 
standing, it is herein agreed, that the ship 
shall be discharged at Deptford or 
Portsmouth, it is hereby covenanted that 
she shall be discharged at the Cape of 
Good Hope, when the service will, admit 
of it—Held, that under the terms of the 
charter-party, the voyage was general, 
and that the ship was chartered for an 
indefinite period; and that the defend¬ 
ant was only entitled to claim commis¬ 
sion as for a voyage of that description, 
and not for a specific voyage outwards. 
IJoll v. Pinsent, 6 Moore 228. 


CITY LOTTERY.--See Post. tit. Lotteev. 


f' 


CLERGY. 


1 - Where a spiritual person, who in 
virtue of his office of chaplain of a col¬ 
lege held a curacy with a dwelling at¬ 
tached to it, and ceasing to hold that 
office, retained possession of the dwell¬ 
ing :—Held, that he was not a curate 
within the meaning of the statute 57 
Geo. 3, c. 99, s. C7, and might be eject¬ 


ed by a notice to quit forthwith; and 
that he was not entitled to the three 
months’ notice required to be given by 
that statute, with the consent of the 
bishop. Goodtille d. Trinity College 
(Master and Fellows of) v. Lee, 

2 Dow. & Ryl. 718. 


COGNOVIT. 


1. No judgment can be signed upon 
any cognovit without its being first pro¬ 
duced to the clerk of the dockets; and 
after taxation of the costs, filed with 
him. Reg. Gen, H. T. 2 & 3 Geo, 4. 

5 B. & A. 560. 

1 Dow. & Ryl. 471. 

2 Chit. 877. 


2. The Court of Lxchequer refused to 
set aside a judgment entered up on a 
cognovit, and executed by levying the 
money, on the ground that no process 
had been actually served on the defend¬ 
ant before he signed the cognovit, not 
was at that time sued ou(,—where it 
appeared that instructioits had been 
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transmitted to the agent of the plaintiffs’ 
attorney in London from the country, 
to issue a quo minus, which was after¬ 


wards accordingly issued, tested of 
course, after the date of the cognovit. 
Wade V. Swift, 8 Price 513. 


COMMISSIONERS. 


See Ante, tit. Bankbupt. 

riMPKESSMENX OF S£A»i!.N. 
Post. tits.< Inclosurf. 

(^Sewers. 


COMMiTMENT. 


See Ante, 
Post 


tits. I 
tits. I 


1. A commitment in execution for 

three months under tiie Goldsmiths' Com- 
pany Act, 12 (-eo, 2, for not paying 
penalties recovered by judgment in an 
action, cannot he obtained till a feri 
facias has been ineffectually issued. 
Biddle v. Ustonson, 2 Chit. 139. 

2. The House ^ of Commons having 

voted the defendwt guilty of a breach 
of their privileges, fot publishing a libel 
upon the House, and having ordereu 
him to be committed to Newgate during 
their pleasure, and the Speyer’s war¬ 
rant being returned into the Court of 
King’s Bench upon a habeas corpus, sued 
out by the defendant, the Court refused 
to discharge him out of custody. Rex 
V. Hobhouse, 2 Chit. 207. 

3. It is not necessary, on a prisoner’s 
being brought up by habeas corpus, that 
the warrant of commitment should state 


Bankrupt. 

Bastard. 

Justices op Peace. 

PooR^ Overseers, 

that the act was feloniously done, ll may 
be a sufficient ground for '>mmitting, 
and not bailing; though the groaiid would 
not be sufficient to convict. Rex v. 
Croker, 2 Chit. 1.38. 

4. Where a defendant was committed 
by an Ecclesiastical Judge of appeal for 
contumacy for non-payment .st eo.^^s in a 
cause of appeal and oomplaiiii of nullity 
lately depending in the Ardus Court of 
Canterbury, and the significavif only ile- 
scribed the suit to be “ a cert tin criusc of 
appeal and eomph'int of nuU'hd without 
shewing that the defendant was commit¬ 
ted fora cause VNJthin < he jurisdiction ol 
the Spiritufil .^udge-Held, that the 
defendant was enli.led lo he disc liargod 
on habeas corpus. 1'u.r v. Dugger, 

i Dow. & Ryl. 460, 
S'. C. 5 B. Ct A. 791. 


. COMMON. 

o Inclosure, 

See also Post. tits. J 

.1. The allegation of a right of com¬ 
mon for all the plaintiff’s cattle, levant 
and couchant, is supported, although 
according to the evidence the common 


is not sufficient to iced all the cattle for 
any length of time. Willis v. Ward, 

2 Chit. 297. 


COMPOSITION DEED.-iSee Post. tit. Insoevent Debtor. 




CONSPIRACY.—See Post. tit. Inmciment. 
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CONSTABLE. 

See Prestidgc v. Woodman, 2 Dow. & 
Ryl. 43. H. 0. 1 B. & C. 12. 

Ante, tit. Action, IV. (t) 2, page 4. 

1. A constable seizing a person by 
the direction of a Custom House oiHcer, 
who had himself no power to seize, is not 
within the protection of the Custom House 
Act, there being no pretence for assert¬ 
ing that he acting within the scope of 
his duty. Norton v. Miller, 2 Chit. 140. 

2. Where constables were directed un¬ 

der a warrant to search for and take black 
kerseymere cloth, supposed to have been 
stolen, and they took cloths of a different 
d<*scription and colour, and carried thejn- 
before a magistrate, refusing at the time 
they took them to inform the owner 
whether they acted under a warrant or 
not:—Held, that they were within the 
protection of the statute 24 Geo. 2, 
r. 44, s, 8; and therefore, that an action 
against ih ’.it ought to have been com¬ 
menced 'vjiiiin six calendar months from 
tlic f.inie of such taking; and it seems, 
that tha section applies to all cases of 
coiistaldc'S acting as such. Smith v. 
ffi'/s/i i. 5 Moore 022. 

ii a M-iri'ant be directed to a con- 
staiii. ij iine. he may execute it any 
w!ut.’ itl.'.f die jurisdiction of the ma- 
gtsii:.!' , ! 1‘d is delivered to him by 

H!-: iiauic visicc, he can execute it only 
;> tht: {■oit'rh Vc. of winch he is a con¬ 


stable. Tlierefore, where a warrant for 
levying a rate was directed “ to B. 
to tlie constables of the parish of W,, 
and to all others his Majesty’s officers 
whom these may concernand a con¬ 
stable of W; in attempting to execute 
it in the parish of D, was assaulted 
Held, that the assault was justifiable. 
Rex V. Weir, 2 Dow. & Ryl. 444. 

S. C. 1 B. & C. 288. 

4. The office of constable being a 

burthe.isome office, the Court of. King's 
Bench will not put a person de facto 
elected, and sworn in by the CourUleet, 
to the expense of shewing by what au¬ 
thority he holds the office, at the rela¬ 
tion of a different body of persons 
claiming the right of election, where 
those persons d ' not shew an immemo¬ 
rial custom in their body to elect. Rex 
V. Lane, 1 Dow. & Ryl, 7(x 

S, C. 5 B. & A. 488. 

5. Where a constable apprehended 

an offender for a misdemeanour com¬ 
mitted in his presence in a place of reli¬ 
gious worship, and can'ied him before a 
magistrate, and was bound over by re¬ 
cognizance with another to prosecule for 
the offence:—Held, that the expenses 
attending such prosecution were not 
monies expended by such constable on 
account of his township, and that he 
could not discharge them in his accounts 
under the statute 18 Geo. 3, c. 19, s. 4, 
Rex V. Seville, 3 B. & A. 180. 


CONVICTION. 


t.'vi.rrA? lOUM AX1> DUALITIES OF. 

Si-f the Suitutc 3 Gto. 4, c. 23. 
also A tito. tit. CEaxiORARi. 

Post. ihs. i OF Peace. 

I Game. 

1. A conviction, stating an offence to 
ha\ e been committed in the alternative, 
is bad. Rex\. Sadfer, 2 Chit. 5i9. 

2. A conviction under the 5 Geo. 3, 
c. 14, for killing fish in a private river, 
without the consent of the owner, should 
state the offence to have been committed 
in an inclosed ground. 2 Chit. 519. 

And see Rex v. Daman, 1 Chit. 147. 

3. The description of an act in a con- 
’s^iction, as having been passed in the 25th 


year of the King’s reign, when in fact 
the parlikmcnt in which the act was 
passed, was continued by prorogation 
from the 24th to the 25th year of the 
reign, is not a misdescription or ground of 
objection. Rexv, Windsor, 2 Chit'. 513. 

4. A cohviction on the 24 Geo, 3, 
c. 47, s. 1, which subjects vessels hav¬ 
ing foreign spirits on board to forfeit¬ 
ure, when found hovering, &c. within 
the limits of a port of this kingdom, 
must shew on the lace of it that the 
party convicted is a British subject, and 
that the vessel tvas not proceeding on 
her voyage, wind and weather permit¬ 
ting, &c. Where, therefore, a convic¬ 
tion stated that “ C, H. was convicted 
of having been found on board a vessel 
subject to forfeiture, for hovering 
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within the limits of a port of this king- of one local jurisdiction have authority 
dom, having'certain contraband goods to convict for an offence committed with- 
on board;—Held bad. Ex parte Haw- in another, such authority must appear 
kinSf 3 Dow. fit Ryb 209. upon the face of the conviction:—There- 

S. C. 2 B. & C. 31. fore, where Justices of the port of D. 

5. In a conviction under the Hawkers’ convicted for an offence committed in 
Act, 25 Geo. 3, c. 78, (now repealed,) the port off., which had an exclusive 
against a party for travelling about jurisdiction, without shewing on the 
from town to town, and selling goods face of the conviction that the Justices 
by retail there, the places of sale not of D. had jurisdiction over the offence, 
being his usual place of abode, the con- the conviction was quashed. 

viction should specify the goods sold. 2 Dow. & Ryl. 212. 

Rex v. Seltea^f 2 Chit. 522. 6 B. & A. 101. 

6. The statute 39 and 40 Geo. 3, 8. A ^arty may be convicted on a 

c. 106, s. 4', enacts, that all persons who statute giving part of the penalty for 
shall, attend any meeting had or held the offence to the parish wherein it is 
** for the purpe e” of making or enter- C(«nmitted, on the oath of a witness re- 
ing into any coptirtust, &c. by that act siding within the gparish, provided such 
declared to be illegal^ at of i;8^ring witness does, not pay rates. Rex v. 
into, &c. any combination/or Cottrell, ' ■ 2 Chit, 487. 

pose declared by that act to be illegal, 9. In a conviet^n it must appear that 
&c.: Held, ffiat a conviction for attend- the evidence on which .defendant 
ing a meeting *‘^r the purpose” 6f was convicted, was givOipto his pre¬ 
carrying on a cc.'nbination “for the pur- sence; and where a coirvit-timr merely 
pose” of obtaining'an advancqof wpges, stated that the defendant on such a day 
correctly described the offmice by the appeared before a magistrate on a sum- 
word| “for tbe pw^se,”'though the mons, and that the latter proceeded to 
description of the of^ce-referred to in examine into die offence, and tliat it 
the fourth section was described in the appeared to him on the oath of the wit- 
third section to be “any combination ness that tbe offence was committed,— 
to obtain,*’ the words “ for die purpose” , it was held bad. Rex v. Sehoai/, 

and “ to obtain” being, synonimou.^' . 2 Chit. .522. 

Rex V. Ridgmy, 1 Dow. & Ryl. 132. " So, die evidence whereon the defead- 
S. C. 5 527. ant is convicted, must appear on the 

7. The statute 67 Geo. S,c. 87,'s. 5, face of the conviction; — but it is not 

enacts, that when smy person necessary to state how the witnesses 

, against the same, or any other a^^resr were sworn. 2 Chit. 522. 

lating to the Customs or Excise, ,i^jl , 10. In a conviction under the 2 Ceo, 
be arrested, he is to be conveyed before, 2, c. 26, s. 4, for working a boat or 
one or more Justices of die Peaces ** re- skiff on die river Thames for hire, with- 
siding near to the port or place into xekich ouj being qualified so to do, it must ex¬ 
ile smuggling vessel is carried,, or near pressly appear from the evidence in such 
to the place where any such person shall conviction that the' defendant worked 
be so takenor arrested^' Where two per- such boat for hire. Rex v. Taylor, 
sons were found and apprehended bn, ^ 2 Chit. 578. 

board a smuggling boat, under dbis act, 11. The Court will not take notice 
whilst afloat in the harbour of F., which of any formal defect in the proceeilings 
had an exclusive local jurisdiction, and under a penal statute, unless k appears 
after being taken on shore and detained Upon, the face of the conviction itedf. 
two days there, wersl carried on board Rex v. Hundred ofCashiohury (Justices), 
again and conveyed to the port of D., 3 Dow. & Kyi. S3, 

where they were convicted by two Jus- 12. Quashing a conviction on a penal 
tices of that town, pursuant to the sta- statute, for mere matter of form atSes- 
tutes 4i Geo. S, c, 12, s. 7; 57 Geo. 3, sions, is not an aeqmttal of the defond- 
c. 87, and 3 Geo* 4, c. 110,—it seems that ant, so as toconcliide the case against .any 
such conviction was illegal. Ex parte further inquiry in the Court • 

Kite, 2 Dow. & Ryl. 212. Bench. Rex v. Ridgway, 

■ S. C. nomine Kite and Lane*s Case, 1 Dow. & Rjd* 132. 

V 6B.& A. 101. A. C. (notS. P.)5-B, & A. 527. 

v' Andwhere, by the same Statute, Justices And see Post. tit. Sbssiowsi 



Cii.'ttiiitis ftlatiie in. 


I COI‘YH()I<l). I. II. J Si/rtc/Kitruiid ylilniif(am-c. Ml 


COPYHOLD. 

J. CUSTOMS RELATIVE TO - page SI 
II. Sl'RRENDER AKE ADMITTAMCE ib. 


I. <;tJSTOM.S KEI.A1TVE TO. 

See JJve <1. Spencer v. Clark, I Dow. & 
Ityl. 44. S C. r, B, & A. 458. 
Ante, page 51. 

Hex V. Boughey, 1 B. & C. 56J. 

.S'. C. nomine Rex v. Meer and Forfon, 

2 Dow. & Ryl. 824. Post. tit. 
MA>t)AMUS. 

• 

1. A tenant of a manor having been 
originally admitted to a copyhold estate, 
to hold the same for the lives of H. D. 
the cider, and JJ. D. the younger, after¬ 
wards .surrendered the same into the 
hands of the lord, and took a re-grant 
of the same estate lor the lives ol' J. G. 
and 1). G. bi.s 'sons, and the life of the 
lunge.st liver of them successively, accord¬ 
ing to the custom of the manor, and 
paid a fine to the lord for his admittance, 
the giant describing him as sole pur¬ 
chaser. By tlie t nsloiij of tJicmanor,when 
a copyhold tenement is granted by copy' of 
f ’ourr roll to any person, to hold the .same 
to such }>etson for the lives of two or more 
other persons, and the life of the longest 
liver of such other persons .swcccwn’c/y; 
and the grantee dies during the life or 
lives of atiy o-c or more of such other 
person or persons, without having de¬ 
vised the copyhold tenement by bis will; 
such one or more of such other person 
or persons so surviving the grantee 
shaP. be entitled by virtue of such 
grant, to take and hold the copyhold 
tenement successively, as they are re¬ 
spectively named in the grant during bis 
or their life or lives respectively: but 
:f the grantee devises the copyhold tene¬ 
ment by his will, the devisee upon his 
death shall hold the same during the 
life or lives of such other person or per¬ 
sons so surviving. The grantee devised 
his copyhold estate to his eldest son, ^ 


one of the cestui qvc lies named in the 
grant, who, upon his fatlier’s death, 
entered into the posse-ssion of the estate : 
—Held, that the custom was good and 
valid in law ; and not being inconsistent 
with the grant, barred the lord’s right 
of entry. Voe cl. iNcpcan (Hart.) v. 
Goddard, 2 Dow. &' Ryl. 778 , 

S. C. i B. K’ C. 522. 

II. SURRENDER AND ADMITTANCE. 

1. Where a feme sole, after marriage, 

was admitted tenant of a manor in tiie 
north of England, of certain premises to 
her and her heirs, as of her own tenant- 
right, according to the custom; and 
afterwards tlie lord executed a con¬ 
veyance of th'' same premises to the 
husband in fee, and enfranchise*! the 
same from all seigniory rights to which 
they were previously liable: it seems 
that this conveyance, after his death, 
did not operate by way of grant of the 
estate in lee, but as an enfeollVncnt of 
the tenant-right estate; and th.nt tlie 
wife’s estate became a tenancy in fee- 
simple, and descended upon her heirs ; 
and tljat those who derived title from 
them bad a right to claim as heirs <„• 
parte, matcrnei, Do<' d. Is’exclo^ v. Jack- 
son, 2 Dow. & Ryl. 514, 

S. C. 1 B, & 448. 

2. The statute 55 Geo. 3, c. 15)2, 
which was passed “ to remove certain dil- 
(jculties in the di.iposition of copylirld 
estates by will,” extends only to supjily 
surrcjiders m form, but not surrenders in 

•substance:—'rherefore, where a feme 
covert omitted to surrender to the use ol’ 
her will:—Held, that tlie case was not 
within that statute. Doc d. Neflicrcoic 
V. Bar tie, 1 Dow. & Ryl. 8J. 

S. C. .5 B. & A. 492. 

3. A copyliolder who has been admit¬ 
ted to a tenement, and done fealty to 
the lord of a manor, is estopped in an 
action by the latter for a forfeiture, from 
shewing that the legal estate wa.s not in 
the lord at the time of admittance. Dov 
d. Nepean v. Jiudden, .5B. & A. 62C. 

I S. C. ' Dow. & Ryl. 24'}. 


COPYRIGin'.— See Post. tit. Litetary PaorEjiTv. 
CORONER.— See Post. tit. Jury. 
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I. OFFICERS AND MEMBERS- 



(«) Election of, xchcn and how made. { 

1, A charter 'of incorporatioii em¬ 
powered the mayor and aldermen for 
the time being, or the greater part of 
them, to choose and name four of the 
burgesses or inhabitants, “ out of which 
four so to be named and chosen, the 
mayor, alderme bailiffs, principal bur¬ 
gesses, and other burgesses, and inha¬ 
bitants of the borough, for the time 
being, (they being also for that purpose 
upon the same day congregated and 
assembled together,) or the greater part 
of them as should be so votigregated and 
assembled, might have power and autho- 
rity, by the greater part of the voices 
of them so assembled together, to 
choose and make one to be the mayor 
Held, that the election of a mayor by 
a majority of the whole elective body 
taken collectively was invalid, it appear¬ 
ing that there was not a majority of each 
definite body of principal burgesses' 
present at the time of the election. 
Rex V. Bower, 2 Dow. &. Ryl, 761. 

5. C. 1 B..& C. 492. 

2. So where the charter of a corpora¬ 
tion, consisting of a mayor and twenty- 
four capital burgesses, granted that 
when and so often as it should happen 
that any one or fuorc of the twenty-four 
capital burgesses should die, or dwell 
without the borough, or should from 
any cause be removed from his' office, 
that then and so often, it should and 
might be lawful to the other capital 
burgesses, “ at that time surviving or 
remaining, or the greater part of the 
same, of whom the mayor for the time 
being should be one, to elect ahotfaer 
or others of the burgesses of the said 
borough, into the place or places of the 
'capital burgess or burgesses so hap¬ 
pening to die,” &c.;—and a burgess 
having been elected to fill up a vacancy 


(occasioned by death) by twelve capital 
burgesses only, who were alleged to be 
the capital burgesses at that time sur¬ 
viving and remaining: —Held, that the 
election was void, it not being made by 
a majority of the whole definite body 
of capital burgesses, to which the words 
“ or the greater part of the same,” were 
referable. Rex v. Wyllyams, 

3 Dow. & Ryl. 75. 

„ . f 3 Dow'. 8r Ryl. 83. 

Rexv, Devonshire, { ^ 


if) Duties and Liabilities. 

1. Payment of a fine, imposed by the 
bye laws of a corporation, for refusing 
to accept a corporate office, does not 
exempt the party elected from serving 
the office, and he may be compelled to 
do so by mandamus. Rex v. Bower, 

2 Dow. & Ryl- S42. 

•S. a (not S. P.) 1 B & C. 492. 

2. The annual Indemnity Act is pro¬ 
spective as well as retrospective, and ex¬ 
tends to persons who may be in default 
during the time for which it is made, 
and is not limited to those who had in¬ 
curred penalties or disabilities before it 
was passed; it being the intention of 
the legislature to extend the time for 
taking the oaths and performing the 
other acts required of persons filling 
certain offices. In rc Steuxenson, 

2 B. & C. 34. 


II. BTK lAWS. 

(a) How made, and Requisites of, 

1. Though a bye law of the corpora¬ 
tion of Cambridge requires an inden¬ 
ture of apprenticeship to be inrolled, 
yet if it has been exhibited to the town 
clerk, who marked it as being inrolled, 
it is sufficient, notwithstanding it is n«it 
inrolled in the corporation books. Rex 
V. Cambridge {Mayor), 2 Chit. 144. • 

2. But under another bye law, service 
at another place is not sufficient, unless 
the trade there was subservient to the 
trade at Cambridge. 2 Chit. 144. 

3. The words "shall be lawful,” when 
found in the bye law of a corporation, 
are not to be construed as obligatory 
to do what the law ordains. Therefore, 
where a bye law of the corporation r.f 
Eye ordained that upon the happening of 
any vacancies in the number of twenty- 
four common councilmen, such vacan¬ 
cies should be filled by the freemen inha¬ 
biting the town; and that a great Court 
should be holden once every quarter, 
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at wliich “ it should be lawful” for 
the baililFs to admit to the freedom of 
the town such persons of good fame as 
liad been resident therein for^ne whole 
year:—Held, that this bye law was 
only optional, and could not be en* 
forced by mandamus to compel the ad¬ 
mission of qualified inhabitants to the 
.'reedom of the borough. Rex v. Eye 
{fiailiffs and Carparafion), 

2 Dow. & Ryl. 172. 

S. C. 1 B. & C. 85. 


Ill. ACTIOKS BY AND AGAINST. 


See also Post tits 



Mandamvs. 

Quo Wakranto. 


1. An action of assumpsit is maintain¬ 
able on a bill of exchange against a tra¬ 
ding corporation, whose power of draw¬ 
ing and accepting bills is recognized by 
statute. Murray v. East India Company, 
5 B. & A. 204. 

And see Broughton v. Manchester 
! Water Works, 3 13. & A. J. 
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B. When an attachment may be 
granted for non-payment of costs, see 

Ante, tit. Attachment. I.- How costs 

on an award, are payable, see Ante. tit. 
Award. IV. (d.) See also Post. tit. Da¬ 
mages.——I l^^ere an attorney has a lien 
for his costs, and what-are allowable to him 
on taxation, see Ante. tit. Attorney, X. 
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For Costs on a Certiorari, see Ante, tit, 
CEi^TlORARI. III. 


I. PLAINTIPP’s RIGHT TO. 

(a) By Particular Statutes. 

1. The plaintiff is entitled to full costs 
in an action on the statute of Edw. 6, for 
treble value of tithes not set out, where 
there was a verdict for him, subject to a 
reference, and the arbitrator directed a 
verdict to be entered for treble value, of 
11. 10s. Pedleyv. Frompton, S Chit. 155. 

2. It seems that under the statute 

8 & 9 WiP. 3, c. 11, s. 3, which gives 
the plaintiff his costs, in an action for 
the treble value of tithes, the plaintiff 
is only entitled to such costs after plea 
pleaded, orjoindcr in demurrer, and not 
in the case of a judgment by default. 
Bale V. Jlodgctts, 1 Bing. 182. 

3. The statute 28 Cca. 3, c. 37, s. 24, 

gives a plaintiff only two-pence da¬ 
mages, “ besides the g8ods seized, or 
the value thereof,” if the Judge certifies 
that the officer had probable cause for 
the seizure:—In trespass against Custom 
House officers for seizing a quantity of 
Verdigris of the plaintif}'’s, which was 
afterwards returned to him in a dete¬ 
riorated state before the commencement 
of the action, and sold at a less price 
than it was originally worth, in conse¬ 
quence of the seizure; and a verdict was 
found for the plairtiff, for the difiereacc 
in price between tue value at the time 
of the seizure, and when returned;— 
Held, that damages given for the dete¬ 
rioration in value were recoverable, not¬ 
withstanding the Judge’s certificate un¬ 
der that statute, that there was probable 
cause for making the seizure: Laugher 
V. Brtftt, * 1 Dow. & llyl. 417. 

6*. C. 5 B. & A. 76'2. 
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Vlaintifft /loiv restrained 

(b) In Personal Actions. 

1. The Court knotvs no distinction 
between costs generally, and full costs : 
'J'hcrefore, though the statute 11 Geo, 2, 
c. 19, s. 19, speaks of ‘’'fall costs,” it 
does not take away the Judge’s power 
to certify under the 43 Eliz. c. G, that the 
costs are less than 40s. h'win v. Red¬ 
dish, 1 Dow. & Ryl. 413. 

6’, C. 5 B. & A. 796. 

(c) In Trespass. 

See also Div. VI. Post, pages 86-7. 

1. In an action of trespass for enter¬ 

ing the plaintifTs close, and digging a 
ditch, and cutting down a tree, with a 
count, on an aspnrtavit, to which the de¬ 
fendant pleaded not guilty, and liberum 
tenesnenlum, where the material question 
on the trial was, whether the tree grew 
on the plaintiff's or defendant’s ground; 
the Jury found a verdict for tlie former, 
rvith 37.V. damages, (the value of such 
tree,) and the J”dge certified under the 
43 Eliz, :—Held, on a motion that the 
Master should be ordered to tax the 
plaintiff his costs; that the action was 
not tvithin the statute; and that not¬ 
withstanding the Judge’s certificate, 
the plaintiff was entitled to his full 
costs; • for although the title to the free¬ 
hold did not in fact come in questior, 
it might on the record so framed; and 
the cause could not have been tried in 
an inferior Court. Littlewood v. fPil- 
kinson, 9 Price 314. 

2. A certificate to deprive the plaintiff 

of costs, may be indorsed on the postea 
after costs have been taxed, although 
tlie attorney for the defendants was pre¬ 
sent and did not object to such taxation. 
FoXuU V. Ranks, 3 B. & A. 536. 

(d) iJoto restrained by Court of Conscience 
Acts. 

1. An action may be brought in a 
superior Court when the demand is 
above 40 j. though it be reduced by a | 
set-off. Cobed V. Birt, 2 Chit. 394. 

2. The Court will not stay proceed¬ 
ings on an affidavit tliat the debt 
was under 40,v., and that the parties 
resided within the jurisdiction of an 
inferior Cogrt. CvUiford v, Dyche, 

2 Chit. 395. 

3. It is too late for a defendant to 
apply to the Court after final judgment 
has been signed, in order to deprive the 
plaintiff or costs, under tlie Court of 
I|equcsts’ Act, Cakert v. Everard, 

' 5 M, A S. 510. 


by Court of Conscience Acts, 

4. Assumpsit for use and occupation, 
is a cause of action within the jurisdic¬ 
tion of the Rath Court of Requests ; and 
a defended occupying a w'archuuse in 
that city, though he does not personally 
reside therein, is entitled to be sued with¬ 
in the local jurisdiction for a debt under 
10/. arising out of the limits thereof. 
Axonv, Dallimore, 3 Dow. & Ryl. 31. 

5. Where the plaintiff sued in a supe¬ 
rior Court for 34/. ascertained by a 
surveyor to be due to him for measured 
work and labour, done within the juris¬ 
diction of the Rochester Court of Re¬ 
quests ; and the defendant proved pay¬ 
ment to the amount of 24/., and the 
Jury, estimating the work at 26/., found 
for the plaintiff only If. 2s. damages:— 
Held, that this was not a case in which 
the defendant was entitled to enter a 
suggestion to deprive the plaintiff of 
costs, under the statute 48 Geo. 3, c. 51, 
Ilarsant v. Larkin, 

3 Brod. & -Jiiig. 257. 

6. An action for money had and re¬ 
ceived, brought against the receiver of 
an estate, to recover money received by 
him for rent, for the purpose of trying 
the title of the estate, is an action for 
rent, and within the meaning of the 
39 & 40 Geo. 3, c. 101, s. 13; and 
the plaintiff, although he recovered 
a verdict for 3/. 10*. only, was held to 
be entitled to costs. Drevi v. Fletcher, 

1 B. & C. 28;3. 

7. An award of less than 51. on the 
ference of a cause, brings it within 
e London Court of Conscience Act. 

Day V. Mearns, 2 Chit. 156. 

8. Where the defendant, being in¬ 
debted to the plaintiffs on a bill of ex¬ 
change, renewed such bill when it be¬ 
came due, by giving another at a longer 
date, and gave a warrant of attorney 
to confess judgment in case tlie second 
bill should not be paid when it became 
due, and agreed to pay the costs of such' 
warrant of attorney; and the plaintifls 
retained the first bill in their possession, 
and the second bill was paid when it 
became due, but not the costs of the 
warrant ,of attorney, which amounted 
to 2/. 12*. &d .; whereupon the plaintiffs 
sued the defendants in assmapsit, and 
declared on the first bill, and added the 
common money counts, and a count o 
an account stated; and the Jury found 
a general verdict for the plaintifls for 
tlie latter sum;—the Court ofC. P., witli 
a view to a suggestion to deprive tlicm 
of eosts, allowed the verdict to be cn- 
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tered ou the common money counts, 
considering that the plaintiffs had under 
the circumstances no right to sue on the 
first bill. Dillon v. Rimmer, 1 liing. 100. 

.9. An attorney, plaintiff, is not com¬ 
pellable to sue in a Court of Requests, 
unless his privilege is taken away by the 
express words or necessary construction 
uf the .statute establishing such Court. 
Where therefore, an attorney of the Court 
of C. P. sued there by attachment of pri¬ 
vilege, and recovered less than 5/. -.-that 
Court refused to restrain him from tak¬ 
ing out execution for costs, although 
the debt for tvhich he sued was recover¬ 
able under the 47 Oeo. 3, c. 37, which 
c'lacts, that if any action should be 
brought in any other Court, for a del>t 
not exceeding 51., and recoverable by 
virtue of that act in the Court of Rc~ 
quests established thereby, the plaintiff 
by reason of a verdict for him should 
not have any costs. Johnson v. Rray, 

5 Moore 622. 

11. UF.FENDAtra-’s KIGIIT TO. 

(a) On Xonsttit, Verdict, or Judgment. 

J. A plaintiff suing as assignee of an 
insolvent debtor, is not, by analogy to 
the case of executors and administrators, 
within the exemption in the 23 Hen. 
8, c. 1.5 ; but if nonsuited, must pay 
the defendant’s costih nor will the 
Court of Exchequer suspend the pay¬ 
ment of them on an affidavit that the 
plaintiff has not received sufficient as¬ 
sets, to be paid qncitdo oeciderint. An¬ 
drews V. Sealy, 8 Price 212. 

2. If in an account between the 
plahitiff and defendant there are items 
clearlv due on both sides, the former 
ougiit to hold the latter to bail for the 
amount of the admitted balance only. 
Where therefore, a ])laintiff arrested a 
•Icfendant, and lield him to bail for 201. 
knowing that the latter had u cross 
demand, which would reduce the debt 
to 01., and upon the trial he recovered 
the latter sum only;—Held, that the 
defendant was entitled to his costs un¬ 
der the statute 43 Oeo. 3, c. 46, s. 3, 
having been arrested and held to bail 
“ without any probable cause.” Drane- 
Jield V. Archer, 1 j3ow. & Ryl. 67. 

S. C. 5 B. A. 513. 

3. Where an attOHiey brought an 
action for his bill of costs, and arrested 
the defendant for a larger sum than was 
afterwards found to be due upon tax¬ 


ation, without having any probable cause 
for so doing:—Held, that this was a 
case within the 43 Geo. 3, c. 46, s. 3 ; 
and if not, still, that the Court, in the 
exercise of its jurisdiction over its 
officers, might compel an attorney to pay 
costs under such circumstances. Robin¬ 
son V. FAsam, 5 B. & A. 661. 

4. The defendant is not entitled to 
costs under the 43 Geo. S, c. 46, where 
a verdict has been taken for a less sum 
than that for which the plaintiff held 
the defendant to bail,—as the Vight to 
recover the whole sum claimed was 
fairly triable. FAginton v. Hood, 

2 Chit. 147. 

3. Where the defendant was arrested 
and held to bail for 17/., and paid 31. into 
Court, which the plaintiff took out and 
stayed proceedings;—Held, that the 
defendant was not entitled to costs, un¬ 
der the 43 Geo. 3, c. 46, s. 3. Porter v. 
Pittman, 2 Dow. & Ryl, 206. 

I 6. Where the defendant, on being ar¬ 
rested, paid under the statute 43 Geo. 3, 
c. 46, the debt and 10/. for costs (which 
was more than sufficient to cover them), 

' and informed the plaintiff’s attorney 
that be should reclaim what might re¬ 
main after payment of debt and costs; 
and the attorney, on the under-sheriff’s 
omitting, after request, to remit the 
money, proceeded in the action, and in¬ 
curred further costs:—Held, that the 
defendant was not lialde to pay such 
costs so incurred a fter the arrest. Clarke 
v. Yeates, 3 Brod. & Bing. 273. 

7. Where the defendant was arrested 
for a sum claimed to be due to the plain¬ 
tiff for board and lodging, charged at 
the rate of 2L 2s. per week, and it was 
proved that the plaintiff had expressly 
agreed to charge at the rate of one 
guinea per week, and a verdict was 
found for a less sum than the defendant 
was held to bail for ; and a rule nisi 
having been obtained for allowing the 
defendant his costs under the 43 Geo. 3, 
c. 46, s. 8, and the plaintiff in answer 
thereto by his affidavit denied that 
there was any such agreement, and 
swore that the whole sum claimed was 
justly due to hi«»i:—the Court acted 
,upon the evidence given at the trial, 
and made the rule absolute. Glenvitle v. 
Hutchins, 1 B. & C. 91. 

III. EXECUTORS AND ADMINISTRATORS, 
LIABILITY OF. 

1 . Where the plaintiffs sued as cxecu- 
I tors, upon a count alleging that the de- 
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fendant, after the death of the testator, 
accounted with the plaintiffs as exccu* 
tors, concerning certain sums due from 
the defendant to the plaintiffs as execu¬ 
tors ; and that the defendant upon that 
account, being found indebted to them 
as executors, promised them as such, 
to pay:—Held, on their being nonsuited, 
that as it appeared on the face of such 
count that die plaintiffs might have sued 
in their own right, they were liable to 
costs. Jones v. Jones, 1 Bing. 249. ' 

2. ‘Where the lessor of the plaintiff, 
having entered into the common consent 
rule to pay costs, died between the com¬ 
mission-day and the trial, and was 
nonsuited upon the merits :—Held, that 
the executor of the lessor was not liable 
for the costs under such rule given by 
the testator in his lifetime. Doe d. 
Payne v. Grundy, 2 Dow. & Ryl, 437. 

S. C. I B. & C. 284, 

IV. IK E£&pn. 

1. Judgment for the ^aintiff in error 
from an inferior Court, and that it might 
be referred to the Master to tax the 
plaintiffs costs, where the defendant had 
not joined in error, in compliance with 
the usual side-bar rule, can only be ob¬ 
tained by a rule to shew cause in the 
first instance. Swifi v. Bottom, 

1 Dow. & Ryl. 183. 

V. ON VAYMENI OF MONEY INTO 
COURT. 

See Porter v. Pittman, 2 Dow. & Ryl. 

2G6. Ante, last page. 

1. Where the plaintiff, an attorney, 
claimed 21/. from the defendant, as his 
moiety of the expenses for preparing a 
lease, and five years afterwards sued him 
for the recovery of that sum;, and the 
defendant, before the delivery of the de¬ 
claration, took out a summons to stay 
proceedings on payment of 15/. and the 
costs then incurred; which the plaintiff 
refused to accept, but proceeded in the 
action by delivering a declaration; and 
the defendant pleaded the general issue, 
and paid 15/. into Court, which the 
plaintiff afterwards took out in full satis¬ 
faction of his demand:—The Court of 
C. P. refused to deprive him of the costs 
incurred between the obtaining the rule 
and the taking the money out of Court, 
tliere being nothing oppressive or vexa¬ 


tious in the plaintiff’s conduct. Varr 
V. Smithies, 6 Moore 430. 

S. C 3 Brod. & Bing. 168. 
And see Draper v. Neill, 

Jones r. Johnson, 

Aspinall v. Smith, 

VI. ON JUDGMENT, OR A VERDICT AS 
TO PART. 


L« KX* 

:] 


6 Moore 
431-436. n. 


1 .Where, in an action on a bond against 
several defendants, they sever in plead - 
ing, and there is an issue in fact, and a 
verdict is obtained for the plaintift'against 
some defendants, and the other defend¬ 
ant pleads infancy, and obtains judg¬ 
ment on a demurrer to a replication of 
ratification after age:—the defendants 
who tried the issue are not entitled to 
costs. Baylis V. Dynely, 2 Chit. 153. 

2. Where, in case against an agent 
for misfeasance, the declaration, in ad¬ 
dition to special counts on the misfea¬ 
sance, contained two in trover, with an 
allegation of special damage; and the 
plaintiff failed in substantiati-g the 
counts for misfeasance, or the allegation 
of special damage, but recovered on 
the common count in trover;—Held, 
that he was only entitled to tlie costs of 
that count, divested of the special allega¬ 
tion. Lopes V. De Tastet, 

3 Brod. & Bing. 292. 

3. „Where the plaintifi'’s cause of ac¬ 
tion is altogether denied by the defend¬ 
ant’s pleas, and.M the trial the plaintiff' 
obtains a verdict on some issues, and 
the defeitdant on others, the plaintiff is 
entitled to the costs of the issues found 
for him, which include the general costs 
of the trial, but not the costs of the 
issues found for the defendant; on which 
however, the latter is not entitled to 
claim any costs from the plaintiff: but 
where the defendant sufi'ers judgment 
by default as to some causes of action, 
and pleads as to others, and the plain¬ 
tiff takes issue on the pleas, and at the 
trial all the issues are found for the de¬ 
fendant, the latter is entitled to the 
costs of the issues found for him, and 
the plaintiff to diose only of the judg¬ 
ment by default. Where, therefore, to 
an action of trespass, tiie defendant 
pleaded the general issue to tlie whole 
declaration, and several special pleas as 
to part, and the plaintiff new assigned, 
and the defendant suffered judgment by> 
default as to the new assignment, and 
the plaintiff was bound to go to trial to 
get rid of the general issue, which would 
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otherwise have barred liis whole action, 
and he could not by any other means 
have obtained damages on tl»e judg¬ 
ment by default:—Held, that the plain¬ 
tiff was entitled to the general costs of 
the cause, including those of the trial, 
although the Jury found a verdict for 
the defendant on one of the special pleas, 
the costs of such issue being deducted, 
but not allowed to him on that issue. 
House v.Thawes Navigation (Treasurer), 

C Moore 324. 

S. C. 21 Brod. & Bing. 117. 

4. Where, in an action of trespass for 

breaking and entering the plahitifF’s 
close, the Jury found a verdict for the 
defendant, on the issue taken on a cotli- 
m<^>n right of way pleaded, and found 
one shilling damages, by consent, on a 
now assignment, to which there was 
judgment suffered by default: — The 
defendant was held by the Court of 
Exchequer, to be entitled to the gene¬ 
ral costs of the trial; and the plaintifi' 
to be not entitled, on the taxation of 
costs, to have allowed to him the costs 
of the assessment of damages, as tlie 
costs of executing an inquiry, although 
he had a witness attending at the trial to 
prove notice given to the defendant be¬ 
fore action brought, not to trespass extra 
•riant -and the Master having allowed 
the plaintiff’ costs, on tliat principle, was 
ordered to review his. taxation in that 
respect; the Court holding, that he was 
entitled to no more costs than damages. 
Harber v. Rand, 9 Price 33G. 

5. In tresp-tss for cutting down trees, i 
the defendant pleaded, first, not guilty ; 
secondly, several picas of justification, 
because the trees obstructed a highway ; 
and the plaintiff in his replication joined 
issuj ou the pica of not guilt)*, and de¬ 
nied 'he highway, and new assigned 
cutting down trees extra liam-; and the 
defendant, joined issue on the special 
plea, and suffered judgment by default 
on the new assignment;—The Jury hav¬ 
ing found a verdict for the defendant on 
the issues on the special pleas, and as¬ 
sessed damages on the new assignment: 
—Held, that theplaintijBTwas entitled to 
full costs, except upon the issues on the 
special pleas; and that the defendant 
was not even entitled to costs on those 
issues. Longden v. Bou-n, 1 B. & C. 278. 

VII. NEW TBIAI.. 

1. -Where the Court orders a new 
trial, the costs to abide the event, such 


event means the ultimate event of the 
cause:—Therefore, if the verdict on 
the second trial be set aside, and on a 
third, the ultimate event is the same as 
at the first trial, the party succeeding 
at the last will be entitled to tltc costs of 
the first trial. Meule v. Goddard, 

5 B. & A. 766. 

2. Where the plaintiff obtained a ver¬ 
dict subject to an award, and the arbi¬ 
trator made a material mistake in his 
award, and the defendant refused.to refer 
m.atteis back to him; the Court of C. P. 
set aside the verdict, and discharged the 
rule for the reference: and die plaintiff 
having taken the cause down to a second 
trial, and again obtained a verdict:— 
Held, that he was entitled to the costs of * 
both trials. Pa^ne v. Bailei/, 

3 Brod. & Bing. 304. 

3. Where the defendant had obtained 
a verdict, and the Court of C. P, granted 
a new trial on the ground that it was 
against evidence, and directed the costs 
of the former trial to abide the event of 
the second, and on thfit trial the plaintiff 
obtained a verdict:—Held, that he was 
only entitled to the costs of such se¬ 
cond trial. Brown v. Boyn, 

5 Moore 309. 

4. Where a rule for a new trial is 
silent as to the costs of the first, and the 
cause is afterwards referred at Nisi Prius, 
and determined in favour of the plaintiff', 
he is not entitled to the costs of the first 
trial. Summers v. Vormby, 

1 B. & C. 100. 

5. The plaintiffs attorney, in a cause 
tried at Nisi Prius, contradicted the testi- 
mony given by one of the defendant’s 
witnesses, who had sworn that he never 
had any conversation with the former 
on the subject in question; by stating 
positively that he had, and what the con¬ 
versation was; and the defendant’s wit¬ 
ness w'as in consequence committed for 
peijury, but was afterwards discharged, 
on the attorney’s stating the next day 
that he might have been mistaken in the 
person of the witness for that of his 
brother, who greatly resembled him; and 
an application being made for a new trial 
under these circur stances, and that the 
plaintiff or his attorney should be order¬ 
ed to pay the costs of the former trial: 
the Court of Exchequer granted a rule 
accordingly, which was afterwards made 
absolute, and the plaintiffs attorney vras 
ordered to pay the costs of the former 
trial. Trubody v. Brain, 9 Price 76. 
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6 , Where the plaintiiF has been non¬ 
suited, on the ground that a notice of 
set-off had given sufficient information 
of the sum intended to be set off against 
the demand, and that the defendant was 
not precluded by his particulars of set¬ 
off from entering into a proof of a 
counter-demand not stated therein; and 
that nonsuit was afterwards set aside; 
(the Court of Exchequer' considering that 
he was precluded,) and a new trial 
granted.; if, before the second trial, 
the defendant obtains leave to amend 
his particulars, so as to obviate the 
objection taken on the former trial, 
upon payment of costs, the plaintiff is 
not entitled to be paid the costs of the 
* first trials previous *0 and as the terms 
of the amendment; and that Court 
would not, under such circumstances, 
order the Master to review his taxation, 
on the objection tliat he had allowed the 
plaintiff only 20 jf., the costs of a com¬ 
mon amendment. The exists of the for¬ 
mer trial were ord red to abide the 
event of the cause; and the Court, on 
discharging a rule granted to shew 
cause, refused to give the successful 
party the costs of the application. An¬ 
drews V. Bond, 8 Price 538. 

VIII. OF WITNESSES. 

See Rex v. Yarmouth {Mayor), 5 B. 

& A. 531. Post, page 90. 

1 . Where there is reasonable ground 
to believe that the testimony of a witness 
will be admissible, his expenses may be 
allowed on taxation of costs against the 
adverse party. Rushworth v. Wilson, 

1 B. &C. 2C7. 

2 . Where the Master, on the tax¬ 
ation of costs, for not proceeding to trial 
pursuant to notice, disallowed the ex¬ 
penses of a witness brought from Newcas- 
th-upon-Tyne to Ijondcn, to give evi¬ 
dence by comparison of handwriting 
in a cause where the defence was for¬ 
gery, the Court ordered the Master 

■ to review his taxation ; and held, that 
upon a question whether the evidence 
were or were not admi.ssible, the ex- 
(lenscs of the witnesa ought not to have 
been disallowed. Mutchinson v. Allcock, 
1 Dow. & Ryl. J65. 

8. Costs cannot be allowed on taxa¬ 
tion for the loss of .a broker’s time : nor 
for a witness who has not been paid be¬ 
fore the claim is madi;. Lopes v. De 
Tasfet, 3 liruu, & Bing. 292. 


4k Where the Prothonotary, tm ilu- 
taxation of costs, allowed for variou.-^ 
sums expended in experiments, and a 
compensation for loss of time to scien¬ 
tific and professional men employed in 
making them, with a view to ascertain 
the increased risk or advantage in a new 
process of boiling sugar by means of 
heated oil, and who were called as wit¬ 
nesses at the trial; tlie Court of C. 
directed him to review his taxation, on 
the ground that no such allowance or 
compensation ought to be made. Severn 
v. Olwe. Same v. Slade, 6 Moore 235. 

S. C, 3 Brod. & Bing. 72. 

5. The Court will not direct the 
Master to review his taxation, because 
he has allowed expenses for witnesses 
who were not called. Adamson v, J\'oel, 

2 Chit. 200. 

6. Nor will they allow the expenses 
of the plaintiff’s witnesses, brought too 
early to the Assizes to attend on a trial 
there. Anonymous, 2 Chi* 200. 

7. Where the captain of a merchant, 
ship, domiciled in this country, was de¬ 
tained by the plaintitt’ for a considerable 
time to give evidence in a cause, but be¬ 
fore issue was joined or notice of trial 
given:—Held, that the Master w'as at 
liberty, in taxing the costs, to allow the 
expenses of maintaining the witness 
dv ring such detention. Anonymous, 

2 Dow. & Ryl, 424. 

S. C. nomine Berry v. Pratt, 

1 B.'& C. 270 . 

8. The statute 58 Cco. 3, c. 70, s. 4, 
authorizes the Court to order the county 
treasurer to pay to the prosecutor or 
witnesses who shall appear to hai c been 
active in the apprehension of any person, 
and who shall give evidence against any 
person, accused of fraud or petit larceny, 
&c., the costs of prosecuting and ap¬ 
pearing before the Grand Jury; and 
also to compensate them for their loss of 
time and trouble in such apprehension, 
,Wher^ a person had travelled 300 miles 
and incurred an e.vpense of 17/. in 
tracing and endeavouring to bring two 
horse-stealers to justice, and had suc¬ 
ceeded in apprehending them :—Held, 
that under that statute hew'as not en¬ 
titled to any compensation for the money 
so expended. Rex v. Austen, 

I Dow. & Ryl. N.P.C.24. 

IX. RECIJUITT EOU—WnEKB KEQUIREU. 

1. An application for security for costs, 
on the ground of the plaintiff’s residing 
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abroad, must be made promptly after 
tbo defendant knows that fact. Where 
therefore, after an action had been 
brought in Koiemher 1820, and the 
plaintiff went abroad in March 1821 : — 
Held, that the defendant applied too late 
in Easier 'iVrm, 1822, for security for 
costs, issue having been joined, and no 
aftidavit being made when it came to tlte 
t :fcndant's knowledge that the plainlift’ 
had gone abroad:—the afKdavit in sup¬ 
port of such motion, if made after pica, 
roust c'xpressly state tltat the defend¬ 
ant was not aetptainted with the plain¬ 
tiff’s residing abroad when he pleaded. 
Duncan v. Stent, 1 Dow. & Rvl. 3 tS. 

S. C. 5 11. & A. 702. 

2 . .So a plaintiff residing abroad, witn 
the knowledge of the defendant at the 
time of action brought, will not be re¬ 
quired to give security for costs, after 
issue joined, unless some special reason 
is as '.ign.''d to induce the Court to impose 
such terms on the plaintiff. Du liel- 
loi.r X. Ifateipar/i f T.orcfJ, 

1 Dow. & Ryl. 348. n. 

3. The Court will grant a rule that 
the plaintiff may give security for costs, 
akliougli it docs notappear that applica¬ 
tion has been made to him to give such 
security. Hancock v. Smith, 2 Cliit. leO. 

Hut see Buss v. Cine, 3 M. & S. 283. 
conirt'i. 

4. The Court will not grant a rule to 
stay the proceedings till security for costs 
be given, unless a previous applica¬ 
tion be made to the plaintiff’s attorney 
for such security :— Secus, when it is 
nor moved to stay the proceedings:— 
And stmldc, it must be sworn that the 
defendant has not pleaded. Anonymous, 

» 2 Chit. 150. 

5. Rut the Court granted a rule to 

stay proceedings till the plaintiff gave 
security for costs, though after plea 
pleaded. Anonymous, • 2 Chit. 157. 

G. A defendant cannot require secu¬ 
rity for costs after an undertaking to 
accept short notice of trial. Monh llano 
V. Garc. as, 1 Bing. 07. 

7. Where the plaintift’carried on busi¬ 
ness abroad, and had no permanent resi¬ 
dence in England, but was here at the 
time of bringing an action to try the 
validity of a commission of bankrupt, 
with the permission o” the Vice-Chan¬ 
cellor, and it was sworn hat he had no 
•ntention of leaving the country, the 
Court required him to give security for 
the costs of the action :—but it seems 


that such security would not liave been 
required if the action had been brought 
by the order of the Vice-Chancellor. 
Olixerv. Johnson, 1 Dow. & Ilyl. ,5fio. 

S. nomine Oliva v. Johnson, 5 B. 
& A. 908. 

8. A foreign ambassador cannot be 
compelled to give security for qosts. 
Dr Monif/luno {Duke) v, Chrisliii, 

M. & s. r>o?.. 

0. Security cannot he required ftom 
a person wliilst he sojourns in this coun¬ 
try, although he usually resides abroad. 
Anonymous, 8 Taunt. 737. 

](). If the plaintift’is a nutivc of Eng¬ 
land, and departs for Eraner, for a meie 
temporary absence, the Court will not 
compel him to give security for costs. 
Anonymous, 9, Chit. 152. 

11. If a plaintiff in error resides out 
of the jurisdiction of tine Court, they may 
require him to give security for costs ; 
and unless he docs so, the defendant in 
error may proceed on his judgment. 

j Lewis v\ thens, 5 B. & .4, 205. 

12. Qua-re —Whether the Court will 
grant a rule for an efficient prochein 
amy to be appoifited, and security to be 
given for costs; at all events, the appli¬ 
cation is too late after moving to put off 
the trial. Anonymous, 2 Chit. 359. 

13. But an infant who sues by his pro¬ 
chein amy need not give security for 
costs, even though the latter is sworn 

i to be insolvent. Yarworth v. Mitchcl, 

I 2 Dow. & Ryl. 423. 

' » 

X. OF STtYlNO FttOCEEniNCS IK A SECOND 
ACTION FOR THE COSTS OF A FORMER. 

1. After the acceptor of a bill of ex¬ 
change had offered to pay. the debt and 
the costs of the action against himself, 
the plaintiff, an attorney and indorsee of 
the bill, brought another action agaiust 
the drawer, who was his client; the 
Court stayed the proceedings, upon pay¬ 
ment of the debt and costs of one action 
only. Hudson v. Gunn, 

2 Dow. & Ryl. 57. 

2. The defendant was arrested at the 
suit of the plaintiff, who becoming bank¬ 
rupt, the proceedings were discontinued; 
and the assignees hat ag again arrested 
the defendant, the proceedings were set 
aside, the Chancellor having superseded 
the commission; but a fresh commission 
having issued, and another set of assig¬ 
nees being chosen, they arrested the. de¬ 
fendant again and were proceeding in 

N 
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their action:—Held, that these proceed¬ 
ings could not be stayed until the costs 
of the proceedings at the suit of the first 
set of assignees were paid. Daicson v. 
Sampson^ 2 Chit. 146. 

Scmble, where proceedings have been 
set aside for irregularity, the plaintiff is 
not bound to pay the costs thereof, before 
he is at liberty to commence a fresh 
action. 2 Chit. 146. 

a. Where the plaintiff having declared 
in assvvipsit against trustees of a turnpike 
road gcnertUly, went to trial, and with¬ 
drew his record, and after suffering him¬ 
self to be Tiotiprosstd, sued the same trus¬ 
tees a second time by name, for the same 
cause of action; the Court refused to stay | 
the proceedings in the second action, 
until the costs of the first had been paid. 
Paiklaf V. Poole, 3 Dow. &llyl. 53. 

4. Where in ejectment a rule has been 
obtained for staying proceedings until | 
the costs of a former ejectment have 
been paid, the Court will not permit the ; 
defendant, in case t! ose costs are not paid 
before a given day, to nonpros pending 
the ejectment. Doe W. Sutton v. Ridg- 
•trail, 5 B. & A. 523. 

XI. OK MOTIONS AND RDT.ES. 

1. When a motion is opposed in the 
first instance, no costs ofop|>osition can 
be allowed, though notice of motion w'as 
given. Gerrard v. Caskill, 2 Chit. 401. 

2. Where a party gives notice of an 
intended motion, and no one appears on 
the appointed day to make it, the Court 
of Frrehequer have no rule enabling them 
to give the other party, who has at¬ 
tended the Court during the day for the 
purpose of opposing it, the costs of such 
attendance, where there has been only 
one mike given. Warn v. bkkfard, 

9 Price 14< 

3. And that Court discharged a rule 
which had been obtained for shewing 
cause against delivering up a bail-bond, 
on enterings common appearance, in the 
case of a guarantie for the payment of 
goods sent to a third person, with costs, 
without ordering those of the motion to 
be paid by the defendant. Cope v. Jones, 

9 Price 155. 

* 

Xll. IN CRIMINAL VSOSECUTmNS. 

See tft. Certiorari III. Ante, page 75. 

Jitx V. Austen, 1 Dow. & Ryl. N.P.C, 
24. Ante, page 88. * 

1. Where a corporation were defend¬ 
ants in a cause in Ivhich the record was 
withdrawn, in consequence of the-ab¬ 


sence of a material witness, who was a 
member of the corporation, and it did not 
appear that his absence arose from 
iraud or the act of the other corporators, 
die prosecutor must pay the costs of not 
proceeding to trial pursuant to notice; 
as the absence of the witness, although 
without sufficient excuse, arose entirely 
from his own act. Rex v. Great Yar¬ 
mouth (Mayor), 5 B. & A. 5fl. 

2. Where Justices of Peace had made 
a false return to a mandamus lo appoint 
overseers for a township, and the Court 
hud thereupon granted a rule nisi for a 
criminal information; and on shewing 
cause against that rule, contradictory facts 
were disclosed^ which were directed to be 
tried by an issue; and after it had been 
prepared and delivered, the Justices had 
abandoned the issue, and obtained a 
Judge’s order for staying proceedings, 
without prejudice to the question of 
co.sts; the Court ordered the Justices to 
pay the prosecutor the costs of-'reparing 
and delivering such issue. Rex v. Lan- 
cashire (Justices), 1 Dow. & ftyl. 485. 

0. The defendant, in a quo warranto 
information against him, to shew by 
what authority he held the office of re¬ 
gistrar and clerk of the Court of Re¬ 
quests of the city of Bristol, is not en¬ 
titled to costs under the statute 9 Anne, 
s. 20, s. 5. Rex v. Hall, 

2 Dow. & Ryl. 341. 

S. C. 1 B. & C. 237. 

XIII. TAXATION AND ALLOWANCE OF, IN 
PARTICULAR PROCEEDINGS. 

See also Post. tits. { 

. I Jury. 

• ^ 

1. The costs of a special' original 

were allowed as between attorney and 
client, where the action was brought on 
a bond, the penalty of which was more 
than SQL, but the sum due was only found 
to be 20/. -v. 'horMr, 2 Chit. 148. 

2. Where the Prothonoiary refused 

to allow costs on account of gross mis¬ 
conduct on the part of the plainti^s 
attorney, the Court of C. P. would not 
grant a rule for him to review his tax¬ 
ation, although die defendant had stayed 
proceedings, under a rule for staying 
them on payment of the debt aud costs. 
Adams v. Staton, 1 Bing. 69. 

3. In an action on the case against an 
agent for misfeasance, the Prothonotary 
was directed by the Court of C. P. to 
allow a sum paid for the postage of 
foreign letters, which were awern to 
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have been written, as being solely ap¬ 
plicable to the cause. Lopes v. De Tastei, 
S Brod. & Bing. 292. 

4 . I'he Court of Exchequer will not in¬ 

terfere with the province of the Master in 
the taxation of costs de incremento, by 
ordering a new taxation in favour of the 
defendant, on the ground that the plaintiff 
himself has been the cause of increasing 
(he amount of costs, by unnecessarily and 
wantonly proceeding to trial after an offer 
to sign a cognovit, unless in a very strong 
and clear case:—But it seems otherwise, 
where there has been no previous de¬ 
laying the plaintiff by the proceedings 
of the defendant, and the conduct of the 
former has been palpably vexatious; 
or the defendant has made the ofler in 
good time, and a cognovit executed has 
been actually tendered ; and a rule call¬ 
ing on the plaintiff to shew cause why 
the Master should not review his tax¬ 
ation of costs under such circumstances, j 
having been discharged on affidavits filed 
in answer, stating facts which furnished 
a sufficient reason for what the Master i 
liad done, was discharged with costs, j 
Williams v. Wynne, 9 Price 344. ! 

5. Where the pfaintiffs brought four 
actions against two insurance companies . 
for a loss by fire, and a verdict was 
found for the former against each com- j 
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pany,’ on two of the causes only:—Held, 
that costs were to be apportioned 
equally, although three causes only 
were set down for trial at the same 
Sittings, there being a demurrer penning 
in the other. Severn v. Olive. Same 
V. Siade, ' 6 Moore 235, 

S. C. 3 Brod. & Bing. 72. 

6. The Jury by finding the treble value 
of tithes, under 8 8s 9 Will. 3, c. 11, 
8. 3, in effect find the single value also; 
and though they omit to find costs, the 
Court of C. P. may, where the plrfintiffis 
entitled to them, order such an entry to be 
made on the postea as will authorise their 
allowance. Balev.llodgetts, I Bing. 182. 

XIV. PiyUTY IX EXECUTION FOH, WHEUB 
niSCllABOED. 

I. In order to discharge a plaintiff 
out of custody who is in execution for 
costs, it must appear that such costs 
were paid on his account:—Where there¬ 
fore, a plaintiff was in execution for 
costs arising to a magistrate from a ver¬ 
dict in an action for false impri.sonment, 
an afBdavit, stating that they had been 
paid to the latter by the I'reasury, 
was held insufficient, liutt.v. Conant, 

6 Moore 65. 

S. C. 3 Brod. Bing. 3. 


COUNTY RATK AND TUEASUKER. 

See Rex v. Jlusien, 1 Dow. & Ryl. N.P.C. 24. Ante, page 88. 


1. The proviso contained in the 55 

Oeo. 3,c. 51,8. 1, exempting places situ¬ 
ate within liberties or franchises having 
a separate jurisdiction, fre^ contribut¬ 
ing to the county rate, extends only to 
places which have a jurisdiction separate 
from, and co-extensive with, the juris¬ 
diction of the County Justices. Re.r V. 
Clarke, 1 Dow. fk Rvl. 316. 

S. C. 5 B. & A. 665. 

2. An order of Sessions for assessing 
and levying a specific sum of money, to 
enable a county treasurer to* repay 
persons who had advanced money for 
county purposes, on ,the credit of the 
county rates, is bad on the face of it, 
inasmuch as it is a rate to reimburse, and 
which the Sessions have no authority to 
make. Rex v. Flintshire (Justices), 

1 Dow. & Ryl. 470. 

S. C. 5 B. A' A. 761. 

3- And ivherc such treasurer, being au¬ 


thorised by an order of Sessions to raise 
money on the credit, of the county rates, 
obtained advances from time to time from 
j his hankers, and died in their debt:-; the 
f Sessions being satisfied that the money 
' so advanced had been bona fide applied 
to county purposes, made an order for 
assessing and levying a sum of money 
towards the repayment of the debt; 
the Court held such order to have 
been iiujiroperly made, and quashed it. 
Rex V. Eli»tshire(Justices), 

2 Dow. & Ryl. 843. 

4. The Court refused to grant a rule 
calling upon the iruasurer of the county 
of Middlesex to pay over money to the 
treasurer of the county of Surrey, for 
the expense of relieving a prisoner in 
the King’s Bench and Marshahea prisons, 
on the 53 Geo. 3, c. 11.3, s. 6, because 
a demand and refusal were not sworn 
to. hi le Mainuarins,, 2 Chit. 40!*. 
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COVENANT. 

l. WilAT SHALL JiVH WITH TIIE^ 

1.AND - - p«ge^ 

n. CONSTRUCTION OF - - - - ib. 

m. IN LEASU.S ------ 93 

IV. OF THE CIFFEIIENT KINDS OF- ib. 

(fj) Fur Rent and Repairs - ib. 
(A) — Quiet Rnjoym'ent 

and Title ~ -S * ’ 
•(c) — ItcncKul - - - 94 

V. rUEADlNGS ----- - ib. 


I. WHAT SHALL BUN WITH THE LAND. 

, 1. A covonaiit to insure premises 

against fire, wliic' ars situate within 
the weekly bills of mortality, as specified 
in the statute 14 Geo. 3, c. 78, runs 
with the land. Vernon y. Smithf 

5 B. & A. 1. 

;i. The assignee of a lease is not lia- 
ble to the original lessor for a breach of 
covenant not runniug with the land, un¬ 
less he be expressly named in the lease 
as a covenantor. Grey v. Cuthbertsan, 

2 Chit. _482. 

3. Where /, JB., being seised in fee, 
conveyed to the defendant and 7’./., their 
heirs and assigns, to the use that J. B., 
his heirs and assigns, might take to his 
use a rent certain, to be issuing out of 
the premises, and subject to such rent, 
to the use of the defendant, his heirs and 
assigns; and the defendant covenanted 
with J. B., his heirs and assigns, to pay 
to him his heirs and assigns, the said 
rent;—and as a further securitj', to build 
within one year, one or more mc.ssuages 
on the premises; and ./. B. within one 
year detnised the said rent to the plain- 
lilfs for 1000 years;—Held, that an 
action of covenant would not lie by the 
]^aintifirs for non-payment of the rent, 
or for not building tiie messuages, for 
that the covenant was in gross, and only 
personal to .7. B. JJ/ln>s v. Braiu/i, , 

5M&S. 411'. 

4. A testator, being seised in fee of 
certain lands, .Tiid aEo of a corn-mill, 
demised die former to a tenant for three 
lives, covenanting for a money rent, and 
in addition thereto, that tlielessee should 
perform certain suits and services; and 
amongst others, ;hat he, his heirs and 
assigns, shoiiul do suit to the lessor’s 
mill by grinding therein all such corn as 
■gliew upon the. demised land:—the tes¬ 
tator afterwards devised the mill, and 


also the reversion of the lantl to the. 
same person, who became seised upon 
the death of the devisor;—During the 
demise of the land, the lessee died intes¬ 
tate, and his wife took out administra¬ 
tion of his estate and effects:—An action 
of covenant being brought, assigning for 
a breach, a neglect to grind corn at the 
mill during the life-time of the lessee, 
and also since his death;—Held, t’ at 
the reservation of the suit to the mill 
was in the nature of a rent, and that 
the covenant to render it ran with the 
land, whilst the ownership of the land 
and the mill remained in the same person. 
and entitled the latter to maintain an 
' action at common law upon it against 
the personal representative of the lessee. 
Vi/xi/ati V. Arthur, 2 Dow. Cv Ryl. 670. 

.S'. C. 1 B. & C. 410. 

5. W^here a declaration in covenant 
by the reversioner against A., the 
assignee of a lease for years, (granting 
licence to B. to continue a cert"Hi chan- 
! nel open through the bank of a naviga¬ 
ble river, upon .certain conditions,) im¬ 
ported that the grantors had absolute 
possession of the ch.annel, and full power 
to gr-ant the use of it to B. ; and it 
appeared by the indenture that they 
were described merely as the persons 
“ who had the greatest proportion or 
tharc in the profits of the said river; 
and that they, by virtue of all or any 
powers and authorities vesting in or 
.enabling them, granted the licence to B., 
his executors, administrators, and as¬ 
signs —Held, that the grantors had 
no authority to grant such an heredita¬ 
ment, within the meaning of the statute 
32 Hen. 8, c. 34, as would bind the as¬ 
signee of the grantee. Fort wore ( Bari) 
v. Bunn, ' 3 Dow. & Ryl. 145. 

6'. C. 1 B. & C. 694. 

II, CONSTRUCTION OF. 

Sec Ante. tit. - - CnABTERi-ARTy. 

c 1 Ti - ^ Insolvent Debtors. 

Sec also Post. tits. < . 

tI nsurance. 

Charlton V. Driver, 5 Moore 59. Post, 
jiagc 94. 

1. A covenant by a party, that so 
long as the defendant sliould continue 
and be in tlie actual receipt of the pro¬ 
fits of a rectory, he would pay a yearly 
sum during the life of the rector, by two 
half-yearly payments, must be construed 
as a covenant for the payment of such 
yearly sura whilst the covenantor is in 
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receipt of the profits during the life of 
the rector, and not whilst he is merely in 
receipt of the profits. Combe v. Jones, 

2 Chit. 700. 

III. IN ]<F.A.S£S. 

]. It seems that under the word “ de* 
raise,” the lessee may maintain an action 
of covenant against the lessor for not 
having sufficient power to demise for 
the whole term ; whereby the plaintiff 
was put to the expense of procuring a 
better title for the whole term. Fraser 
V. Skep, 2 Chit. G46. 

2. A covenant by the lessee, that he 
would sufficiently much and manure the 
land demised with two sufficient sets ef 
muck within thelast six years of the term, 
the last set to be laid on the premises 
within three years of the expiration of 
the term,—is satisfied by the tenant’slay- 
ing on two sets of muck within the three 
last years of the term, if he should think 
jiropcr so to do. Fuzenull v. 3£oores, , 

A B. & A. 416. 

,'i. In a lease for years of a messuage i 
and premises in a public street, the 
lessor covenanted that the lessee, his 
executors, &c.. should not permit or 
suffer any person or persons to inhabit 
tlie same, vviio should carry on therein 
certain enumerated trades or businesses, 
“ or any other trade or business tbat 
mig/it bf, or grou', or lead to be ijfenshe, 
or amt annoi/aiiev or disturbance to,” any 
of ilie other tenants of the lessor, &c. 
The lessee granted an underlease of the 
premises (subject to the like covenant) 
to J., who opened them as a public- 
iimisc, in the business of a licensed t ic~ 
tnailer, which was not one of the bnsi- 
ucsses enumerated in the covenant:— 


repair notwithstanding they are dc- 
I stroyed by fire. RuUock v. Dommiti, 

2 Chit. 608. 

3. To an action of covenant by 
tenants in common for not repairing a 
messuage ;—Plea, that the lessee, after 
the demise to him, and before the breach 
complained of, had purchased the inte¬ 
rest of one of the lessors, whereby the 
lessee became tenant in common of the 
premises with the plaintiffs:—Held ill 
on general demurrer; and that th^ action 
was properly brought, dates v. Cole, 

5 Moore 554. 

(5) Quiet Fnjovment and Title. 

See also Div. V. next page. 

1, The governors of the Foundling Hos¬ 
pital granted a lease for years of a cer¬ 
tain dwelling to L .; and covenanted that 
the demised premises, or any part there¬ 
of, should not be converted into a shop 
or other place for carrying on any trade 
or public shew of business during the 
term, without the consent in writing, of 
the lessors. L. assigned the premises to 
Af., who, by an underlease, demised the 
premises to <S'., with a covenant for quiet 
enjoyment, “ to hold the same, without 
any lawful let, suit, trouble, molesta¬ 
tion, eviction, interruption, claim, or de¬ 
mand whatsoever, by or for lier, her 
heirs, executors, administrators, or as¬ 
signs, or any person or persons whom¬ 
soever, claiming or to claim by, from, 
under, or in trust for her, them, or any 
of them, or by or through her or their 
acts, means, riglit, title, flirfeiturc, privi¬ 
ty, or procurement.’' In this lease the 
covenant against converting the pre- 


1 leM, that such an act did not amount to 
a brea -.h cf covenant. Jonts v. Thorne, 

3 Dow. & Ilvl. 152. 

. S. C. 1 B. & C. 715. 

IV. OK TUK niVKERENT KINDS OK. 

(a) Fin Rent and Repairs. 

1. ^Vhe^e there is a proviso in a lease, 
that upon non-payment of rent by the 
lessee, the term should cease ; the lessor, 
and not the lessee, has the option of de¬ 
termining the lease, upon the breach of 
such proviso. Rnd v. Parsons, 

2 Chit. 247. 

2. The assignee of a lease, whereby 
the lessee covenanted for himself and 
his assigns absolutely to repair pre¬ 
mises without qualification, is bound to 


mises into a shop, &c. was omitted. F. 
itssvgned tlic lease to S,, who underlet 
to If''., and he converted jiart of the 
premises into a shop, without tlie con¬ 
sent of the original lessors, wlio brought 
an ejectment and evicted him for a for¬ 
feiture. jM. having died, A’, declared 
against her executor for a breach of the 
covenant of quiet enjoyment, averring 
that by her act, and through her 7neans 
and procurement, ip making the under¬ 
lease to F. without any covenant simi¬ 
lar to that in the original lease to be 
was hindered from quietly enjoying, 
&c:—Held, on denmrier, that the action 
would not lie. Spcficer v. Marriott, 

2 Dow. & Ryl. 665. 

S, C. 1 B. &'C. 457. 
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2. In an action for a breach of cove¬ 
nant on the defendant’s demise, for not 
having a good title to demise for the 
whole of the term demised, whereby the 
plaintiff’s assignee of the lease w^ts 
evicted, and the plaintiff put to costs in 
an action against him by such assignee, 
for such eviction; the plaintiff must 
shew who evicted the assignee: and 
merely stating that a third person was 
seised in fe,e of the premises, and that the 
assignee was evicted generally, is not 
suiEcieht. Fraser v. Skey, 2 Chit. 646. 

(c) Renewal. 

1. The plaintiffs being possessed of 
lands, which they held under the Arch < 
bishop of Canterbury by lease, renewable 
on payment of .certain fines and fees, 
underlet such lands to the defendant for 
a term, who covenanted “ that he would 
from time to time, and at every time 
during the said term, pay to the plain¬ 
tiffs, or the Archbishoji, such part of the 
fine and fees, which, upon every renewal 
by the plaintiffs, of the lease by which 
they held the premises demised, (among 
others,) should be paid or payable by the 
plaintiffs in respect of the premises 
thereby demised to the defendant:— 
Held, that the reasonable construction 
of this covenant was, that the defendant 
only intended to pay fines commensu¬ 
rate with the interest in the premises. 
Charlton v. Driver, 5 Moore 59. 

V. PLEADINGS IN. 

See Ante. tit. - Apprentice. 

C Insdrance. 

Post. tits.K Set-opp. 

C Variance. 

1. The defendant by indentures, 
assigned a bond to the plaintiff*, executed 
to the former by J. R. ; and covenanted 
that he would maintain, ratify and con¬ 
firm all actions brought on the bond by 
the plaintiff*, without releasing the same. 
A declaratiim on this covenant averred, 
that the plaintiff had brought an action 
on the bond against J. il.; but in breach 
of covenant the defendant did not main¬ 
tain, ratify, and confirm the said action, 
** although he was afterwards, to wit, on 
the day and year aforesaid, requested—;" 
but, on the contrary thereof, by deed did 
release J. R. .from all actions, &p., 
whereby the plaintiff was hindered in his 
aefion, and sustained the costs thereof; 

and also of the rule of Court to set 
tatoi u. / 


Pleadings. 

aside the release. On demurrer to this 
breach ;—Held, first, that it was not ne- 
cessm'y to allege a venue to the request 
stated in fhe declaration, the request 
itself being unnecessary; and secondly, 
that the allegation of special damage, if 
objectionable, ought to have been de¬ 
murred to specially, and could not be 
taken advantage of upon general de¬ 
murrer to the breach assigned. Amory 
V. Brodrick, 1 Dow. & Ryl. 361. 

S. 'C. 5 B. & A.. 712. 

2 Chit. 329. 

2. A covenant by the defendant, to 
permit and suffer the covenantee peace¬ 
ably and quietly tp enjoy, &c. an an¬ 
nuity secured on premises demised by 
the defendant for a term of years to trus¬ 
tees, for the purpose of such security, 
and for raising thereout by mortgage or 
sale, a sum of money to be paid to the 
; annuitant; and that the covenantor 
would not binder, molest, or disturb him 
in the peaceable enjoyment, &c., and 
hould do all such farther and ot hi r lawful 
and reasonable acts and things, devices, con¬ 
veyances, and assurances in the law, 
thefurther and better grantingand securing, 
4'C., as should be required:—and the 
breaches assigned were, that (an arrear of 
annuity having accrued) the defendant did 
not suffer the plaintiff* (tlie covenantee) 
peaceably to enjoy, &c.; but, on the con ¬ 
trary, hindered, molested, and disturbed 
him in this, to wit, that altliough re¬ 
quested to do a reasonable act for the fnr- 
tther securing, &c.; that is to say, that the 
defendant (the covenantor) shoald direct 
the trustees to rais6, levy, and pay to the 
plaintiff the said arrears, and sum of 
money, &c., yet he would not, &:c.; and 
that although requested to direct the 
trustees to take up money on mortgage of 
the said premises, for the purpose of 
paying, &c., and to join therein and deli¬ 
ver up the deeds, would, not, &c.;— 
Held, to be ill assigned, the refusal to 
direct not being an act of molestation : 
for the covenant not being personal in 
that respect, and it not beftig shewn 
that the act required to be done by the 
defendant was such a necessary act as 
that the annuity could not be enjoyed 
without its being done on his part, and 
that he was consequently under .an 
obligation to give such direction, it 
was not broken by such refusal:— 
Therefore a judgment by default, was 
arrested on that ground. Sueh an ob¬ 
jection is not cured by n judgment by 
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default, if it be cured after verdict; and 
a rule to shew cause why the judgment 
should not be arrested, or the inquiry 
set aside, was granted in the alternative. 
Want V. Bickford, 9 Price 43. 

3. In- a declaration of covenant to 
‘‘ save harmless and keep indemnified 
IV., his heirs, &c., and also certain 
closes, &c., from and against all actions, 
suits, claims, and demands whatsoever, 
both in law and equity, which should or 
might be had, made, commenced, or pro¬ 
secuted by any person or persons claim¬ 
ing any rigiit, title, or demand, in, to, or 
upon the said closes, &c., as heir-at-law 
of II. P. and others, of and from all 
costs, charges, and expenses which il*e 
said IV., &c. should sustain or be put 
to, for or by reason or means of such 
actions, suits, claims, and demands, or 
otherwise howsoeverto which the 
breaches assigned were, first, that on,&c. 
IL JV. P. “ made claim and demand, 
and claimed to have right and title of, 
into, and upon the said closes, &c.; and 
entered into and upon the same, and 
cut down grass, tmd felled trees there 
growing, and converted them to his own 
iise;'’and secondly, that he “causedand 
procured, and sufl'ered and permitted, one ! 
H, B., who then held and enjoyed the 
said closes, to attorn to him, and to 
withhold the payment of the rents, 
issues, and profitsand thirdly, that 
“ certain title deeds relating to the said 
closes, &c. were kept, detained, and 
withholden by one A. W., at the in¬ 
stance and thi’''ugh the means,' and by 
and through the claim and demand of 
T. B., W. P. See. Held, after the de¬ 
fendant had pleaded over, that these 
breaches w’ere well assigned on the 
CO ve.iant declared upon. I'owle v. Welch, 
Dow. & Ryl. 133. 

S. C. 1 B.&C.29. 

And see Kash v. Palmer, 5 M. & IS. 374. 

4. A declaration in covenant at the 
suit of the executor of a termor, for a 
breach of covenant after the death of 
the termor, should state the interest and 
title of the latter in the premises. Where 
therefore, a declaration stated that A. B, 
demised premises to the testator of the 
plaintifi'(t'iz. the termor, without stating 
that A. B, was seised in fee, or of any 
other estate), and that the plaintiff's 
testator demised diem to C. D,, and 
stated a breach of covenant after the 
death of the plaintiff's testator, it was 
held bad. Mackay v. Mackreth, 

i Chit. 461. 


5. An executor of a lessor, w’ho was 
tenant from year to year, may de¬ 
clare for a breach of covenant in a lease 
for twenty-one years granted by the 
lessor, though the breach was committed 
after such lessor’s deadi. 2 Chit. 461. 

6. The first count of a declaration in' 

covenant by deed to abide by an award, 
alleged breaches generally, that the de¬ 
fendant did not on request pay the 
money awarded, and delayed the arbi¬ 
trators from malHDg their award ^o soon 
as they would have done. Plea to this 
count, a revocation by deed of the 
authority of the arbitrators before they 
made their award:—Held, on demurrer, 
that this plea was not a confession of 
the covenant; upon which the plaintiff 
was entitled to judgment. Marsh v. 
Bultccl, 1 l5ow. Si Ryl. 106. 

5. C. 5 B. & A. 507. 

7. To an action of covenant by te¬ 
nants in common for not repairing a 
messuage;—Plea, that the lessee, after 
the demise to him, and before the breach 
' complained of, had purchased the inte¬ 
rest of one of the lessors, whereby the 
lessee became tenant in common of the 
premises with the plaintiffs ;—Held ill 
on general demurrer; and that the action 
was properly brought. Gates v. Cole, 

5 Moore 554. 

8. Where A. covenanted with B., on 

the dissolution of partnership, to leave 
between them a certain sum in a banker’s 
hands till March 1822, as a security 
towards payment of any demands 
which might be made on A. in respect 
of debts contracted by B., on account 
of the-credit of the partnership; and 
that the sum, after March 1822, should 
be paid to B., subject to such claims as 
might have been made; and B. assigned 
for breach, that though he had contracted 
no such debts, and though no claim had 
been made, A. prevented the banker 
from paying the said sum over to B. 
after March 1822 ; and A. pleaded that 
a claim or demand was n^c oh him in 
respect of a debt by one 3Vif., as being 
a debt contracted by B. on account of 
the credit of the partnership :—Held, 
that such plea wa*' bad on demurrer. 
Want v. Rm-c, 1 Bing. 18. 

9. In covenant for not setting out 
tithes of certain garden ground, the 
defendant pleaded an Inclosure Act, 
by which the plaintiff received an allot¬ 
ment of waste lands in the parish, in 
lieu of tithe, but omitted to allege that 
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the Commissioners under tlie Inclosurc 
Act had made tlmir award in pursuance 
thereof; and after a finding- for the de¬ 
fendant by the Jury upon an issue of 


fact, the Court entered judgment for 
the plaintiff, non obstante l ereilu to. Etllit 
V. Ami-son, 3 Dow. & Ryl. 27. 

S. C. (not S. P.) a B. & A. 47. 


CURATE.—See Ante. tit. Cieroy. 


CUSTOMS. 

See tit. Copyhold. I. Ante, page 81. 

Rex V, Lane, I Dow. & Ryl. 76, Ante, page 79, 


1. QuiTfe—Whether a custom to de¬ 
mise by parol an incorporeal heredita¬ 
ment, (for instance, a right of common,) 


can be supported at law ? iMthbury v. 
^rnohl, 1 Bing. 219. 

And sec C. Post. tit. Replevin. 


DAMAGES. 


HOW ASSESSED. 

Sec Bond. VII1 Ante, page 72. 

Tor the Assessment of Damages on refer¬ 
ence to the Cluster nr Prothonotary, 
See Post. tit. iNeiuin-, Writ op. 

1. Where, in an action for a libel, the 
defendant pleaded the general issue, and 
several special picas stating that it con¬ 
tained a true account of proceedings in a 
Court of Law, and the Jury found for the 
defendant on six out of eiglit pleas com¬ 
prehended in the last of two issues, and 
for the plaintiff on the residue of such 
pleas, and on the first issue without 
assessing any damages; and the plaintiff 
having pursuant to the decision of the 
Court of K. B., entered up, as to the 
pleas found for the defendant, judgment 
non obstante veredicto, with an award of 
a V'rit of an inquiry to assess the da¬ 
mages;—the Court of Exchequer Cham¬ 
ber, in error, reversed the judgment of 
the Court of K. B. as to the award of 
the writ of inquiry ; and the final judg¬ 
ment thereon, remitted the r.'cord 
to that' Coprt, and directed them to 
award a venire de novo to try the first 


issue, and the last, as far as related 
to the pleas on which the fini-’uig w^as 
for the plaintiff; on the ground that 
the verdict found for him on the 
first issue, and on the last, (as far as re¬ 
garded the pleas on which the finding 
was for him,) was void, because no da¬ 
mages had been assessed by the Jury. 
Clement v. Levels {in error), 

3 Brod. & Bing. 297. 

.2. On awrit of false judgment from an 
inferior Court, where a Jury had assessed 
the daratigcs at 1/. S.i. 6d. besides costs, 
.and the costs at 12d., and judgment w.as 
entered up, ‘‘that the plaintiff do recover 
against the defendant his damages, costs 
and charge.s, in form aforesaid, assessed 
by the said Jury at 11. Ss. 6d .; and also 
71. 9s. 1 Od. for his costs and cliarges, 
adjudged of increase to the plaintifij and 
with his assent; which said damages, in 
the whole, amount to 8/. 18.». 4rf.; and 
the said defendant, in mercy, &c. 
Held to be sufficient without the words 
“ at 1 h 8.V. 6d .;” which, being a mere 
miscalculation, would notavoid the judg¬ 
ment which was before complete. Dunn 
v. Crump, 3 Brod. & Bing. 809. 


DEBT. 


I. »V .%ND AGAINST WHOM, AND ^ . 

WHEN MAINTAINABLE, page) 

II, PLEADINGS IS ----- 97 


I. BY AND AGAINST WHOM, AND WHEN 
M.tINTAINABLE. 

And see Post. tit. Infant. 

1. Debt lies by the drawer against 
the acceptor of a bill of exchange, ex- 
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pressed to be payable to the drawer or 
bis order, for value received io goods. 
Prlhly V. Hmbrey, 

3 Dow. & Ilyl. 16.5. 

5. C. 1 B. dc C. 674. 

2. But it does not lie for the arrears 
of an annuity issuing out of lands, and 
payable to the annuitant for life, al¬ 
though it is not stated in the declaration 
fl»at the grantor lied a freehold in the 
premises, out of which the annuity was 
payable; as it must be inferred that he 
had such an interest, where nothing ap¬ 
pears to the contrary. Kdly v. Clubbe, 

6 Moore 335. 

.S’. C, 3 Brod. & Bing. 130. 


3. Interest of money is recoverable 
in an action of debt. Ptmey v. Iddings, 

1 Chit. 234. 

II. PLeADINOS IN. 

]. It seems that the demand of prin¬ 
cipal .and interest is divisible in a decla¬ 
ration of debt. Verney v. Iddrngi, 

2 Chit. 234. 

2. And that a plea in debt, that the 
defendant does not owe the said lOh 
above demanded (the sum demanded 
bciug 1 8001.) is sufficient; as the amount 
may be rejected as surplusage. Attwood 
V. BoiiacicA, 1 Dow. it Ryl. 473. 


DEED. 


I. HOW EXECUTED - - page 97 

II. CONSTKUCTtOIT AND OPERA- ) 

TION OP ----- 5 ] 

III. PRAWDULENT OR VOID - - 7 ib. 


I. HOW EXECUTED. 

1. Where a deed purported to bear 
date on the 20th Navemher, and was 
exocutod by one of two defendants on 
the Kith of that month, and by the 
other on a previous day ;-.-Held to be 
immaterial, it not appearing that a blank 
was left for the date at the time of the 
execution. Cockell v. Gray, 

6 Moore 4S2. 

S. C. (not S. /'.) 3 Brod. & Bing. 186. 

11. CONSTRUCTIOII AND OPERATION OP. 

For the production of Deeds, «ee tost. 

tit. Inspection op. See also Post. tit. 

Release. 

1. In the construction of a deed, re¬ 
gard must be had to all its parts, and 
general words are to be restraint by 
a particular recital contained therein; 
and if a deed operate two ways, the 
one consistent with the intent of the 
party, and the other repugnant to it, the 
Courts will put such a construction on 
it as to give effect to such intent, which 
is to be derived from the whole of the 
instrument. Solly v. Forbes, 

4 Moore 448. 

2. A deed inter partes is only avail¬ 


able between those who are parties to ii: 
Barford v. Stuckey, 5 Moore 23. 

3. Where two persons by. deed 
agreed with ~N. P., his executors and 
administrators, to pay him an annuity 
for twenty-one years, if they or the sur¬ 
vivor of them should so long live; and 
in case N. P. should die within the term, 
to his child or children, if any, in such 
proportions as he should appoint; or in 
default of appointment, to all of them 
equally; and if there should be no 
child, to his wife, if she should remain 
a widow; and JSf. P. having died within 
the term, as well as his only child and 
widow :—Held, that his administrator 
could not claim payment of the annuity 
after their respective deaths. Barford 
V. Stuckey, 1 Bing. 225. 

HI. PRAUDULBNT OR VOID. 

And see Post. tit. FR/VODUiENX Con¬ 
veyance. 

' 1. Where there were two assignments 
of the same lease of certain premises in 
Middlesex, and the last executed was 
registered firstHeld, that at law the 
deed last registered must be considered 
as fraudulent and void, under the statute 
7 Anne, c. 20, s. 1, although the party 
claiming under the second assignment 
knew, whf'n it was executed, of the prior 
execution of the first assignment. Doe 
d. Robinson v. Allsop, 5 B. & A. 142. 

2. A deed of conveyance., wliieb 
omits to set out truly the whole consi- 
o 
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deration directly or indirectly paid, or 
agreed to be paid, for an estate con- 
veyed, is not void by the statute 48 


Geo. S, c. 149, s. 22. Dve J. JUggin- 
botham v. Hobson, 

3 Dow. & Kyi. 180. 


DEMURRAGE. 


1. By a charter-party under seal, the 
freighter was at liberty “ to keep the 
.ship on demurrage, at her lo,ading ^nd 
delivery ports, ten days each, besides 
a certain number of days limited for her 
stay at the same, or as many of- them 
as need should require/’ The ship hav¬ 
ing been compelled to put into an inter¬ 
mediate port of her ports of loading 
.and discharge, an ’ tl»e freighter having 
detained the vessel ten days there, and 
also fourteen days more than ten days 
at the port of delivery -.—Held, in an ac¬ 
tion on the charter-party, that the master 


could not recover on this covenant 
for more than the ten days den.ar- 
rage, at 5l. per dat/, at the port of Low- 
don, the covenant not extending to the 
payment of demurrage beyond ten djiys 
at each of the ports of loading and dis¬ 
charge; and a breach, averiing that 
the <lcfendant did not pay 5/. per day 
‘for demurrage for the exlm delay be¬ 
yond the ten days at the port of delivery, 
and for the delay at Bristol, as well as 
for the demurrage for ten days’ tlelay 
at the port of delivery, was held bad. 
Sieiaison V, York, 2 Chit. 570. 


DESCENT. 


1. Where W. B., on the marriage of j 
his daughter M. B,, conveyed property 
to the use of himself for life; remainder 
to the use of E, W, 0., M. B's intended 
husband, for life; remainder to the use 
of M. B. for life; remainder to the use of 
the issue of the marriage, in strict settle¬ 
ment ; remainder to the use of ff, B. 
for ever: and W. B. afterwards de¬ 
vised all his property, not before settled 
on his daughter’s marriage, to the use 
of his widow for life ; remainder to the 
use of E. IV. 0. for life; remaiuder to 
the. use of his daughter, then M. 0. 
wife of JE. IV, 0., for life; remainder 
to the use of their sons successively in 
tail, (subject to a term for the provision 
of younger children)', remainder to the 
use of tlm daughters, as tenants in com¬ 
mon in tail; remainder to the use of M. O. 
and her heirs: and E.W.O., and Jlf.O. his 
wife, afterwards levied a fine of all the be¬ 
fore-mentioned premises to the use (sub¬ 
ject to the uses in the settlement and will | 
mentioned) of such persons as M, 0. by 
will in writing, or any writing of appoint¬ 
ment purporting such will to be signed 
by her in the presence of, and attested by 
three witnesses, should appoint; (which 
will, or writing of appointment, ip nature 
of a will, M. O., notwithstanding her co¬ 


verture, M'as thereby empowered to 
make); and in the mean time, and f(»r 
want of such appointment, lor the whole 
or any part, to the use of 31. 0. and 
her heirs; and M. 0. having survived 
E, W. O., by whom she had no issue, 
married T, L,, whom she also survived, 
and then died, leaving an only son by 
T, L .: to which son, by an instrument 
purporting to he her will, signed in the 
presence of, and attested by three wit¬ 
nesses, she left all her real estate in fee; 
the instrument containing a provision 
that the property should go over to 
31, 7,.’s sister, in case of her son’s dying 
in her lifetime; and the son shortly 
afterwards died a minor, intestate and 
without issue:—Held, that he took by 
descent from his mother, and not by 
purchase. Langlei/ v. Smpd, 

3 Brod. & Bing. 243. 

2. Where a feme sole, after marriage, 
was admitted tenant of a manor in the 
county of Cumberland, of certain pre¬ 
mises to her and her heirs, as of her 
own tenant-right, according to the cus¬ 
tom ; and afterwards the lord executed 
a conveyance of the same premises to 
the husband in fee, and enfranchised 
the same from all seignory rights to 
which they were previously liable; it 
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seems that this conveyance, after the 
death of the husband, had tlie cffl-ct of 
givinjf the wife an absolute estate in 
lcc-simi)le in the premises, descendible 


only upon the licirs ex parte mattrna, 
l)oe d. Newhy v. Jai kson, 

9 , iJow. & Uyl. .“JU.. 

• S. (\ 1 1$. & C. 448. 


DEVISE. 


I. 

II. 


in. 

IV. 

V. 

VI. 

VII. 


WHAT INSTRUMENT SUA1.1. 1 
AMOUNT TO - - page) 

WHO ARE CAPABI.K TO TAKE') 
AS BEVISEES, AND WHAT 
ESTATE OR INTEREST 
VF..STS IN THEM, AND 
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1. WHAT INSTIIU 'ENT SHALL AMOUNT TO. 

1. Where A., on the marriage- of his 
daugliter C., conveyed property to Ibe 
use of himself for bfe; remainder to the 
use of B., C.\ intended husband, for 
life; I'crnainder to the use of C. for 
life; remainder to the use of the issue 
of the marriage in strict settlement; re¬ 
mainder to the use of A. for ever: and 
A. afterwards devised all his property, 
not before settled on his daughter’s mar¬ 
riage, to the use of his widow for life; 
with like remainders to the use of Ji. 
and C. and their issue, (subject to a 
term for tlie provision of younger chil¬ 
dren) ; remainder to the use of C. and 
her heirs: and B. and C. afterwards 
levied a fine of all the before-mentioned 
premises to the use (subject to the 
uses in the settlement and will men¬ 
tioned) of suth persons as C., by will in 
Writing, or any writing of iippoint- 
•neiit purporting such will to be signed 


by her in the presence of, and attested 
by three or more witnesses, should 
appoint; (which will or writing .of ap¬ 
pointment in nature of a will, C., not¬ 
withstanding her coverture, was thereby 
empowered to make); and in the mean 
time, and for want of such appointment, 
for the whole or any part, to the use ol’ 

C. and her heirs. C. having survived 
II., by whom she had no issue, married 

D. , whom she also survived, and then 
died, leaving E., an only son by D.: to 
which son, C., by an instrument purport¬ 
ing to be her will, signed in the presence 
of, and attested by three witnesses, 
left all her real estate in fee; the instru¬ 
ment containing a iirovision, that the 
projicrty should go over to C.’s sister, 
in case of E,'a dying in CVs lifetime. E. 
shortly afterwards died au infant, in¬ 
testate and without issue:—Held, that 
the instrument executed by C. did nor, 
as to the estates comprised in tlie fine, 
operate as an execution of her power 
of appointment, but as a devise by force 
of her interest. Langley v. Sneytl, 

3 Brod. &' Bing. 243. 

II. WHO ARE CAPABLE TO TAKE AS DE¬ 
VISEES, AND WHAT ESTATE OR INTE¬ 
REST VESTS IN THEM, AND HEREIN OP 
DEVISEES IN TRUST. 

SeeiXic d, Penxearden v.Gilbert, 6 Moore 
268. 5. C. 3 Brod. & Bing. 85. Post, 
page 105. 

1. Under a devise of a copyhold estate 
to the testator’s wife during her life, pro¬ 
vided she continued .single; but in ease 
she married, then to A, B., ivhen he 
should attain the age of twenty-three 
years:—Held, that though the widow 
married before A. II. attained that age, 
she was entitled to the estate until that 
event; and that the heirs-at-law were 
not entitled to it. l-oc d. Westminster 
(Dean and Chapter of) v. Freeman, 

2 Chit. 498. 

2. Under a devise to the testator’s wife 
of premises for life, provided she chose 
to reside therein, and then to A. B. in 
fee;—it is not iiocessray to complete A. 
/J.’s rigid to the premises on the deatli 
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of tlie wife, that she should have actu> 
ally resided in them ;—The intention 
to reside, and which intention would 
have been carried into effect had cir¬ 
cumstances j><>rmitted, is sufficient. 
Roc d. Sampson v. Down, 2 Chit. 529. 

3. A will, directing the testator's debts 
to be paid, and devising several estates 
to his wife for life; and after her decease, 
devising his property in the following 
Words, viz. “ I gite Mr. fV. the income 
of mp four shares in the corn-market for his 
life, and all the rest of my estates, with 
all monies in the stocks in Mr. Jbf.'s 
hands, or any other securities, to be 
divided in equal shares to E. S. and 
otherspasses a reversionary interest in 
the said four sharer in the corn-market 
to E. S. and others. Tlctcher v. Smilon, 

2 Chit. 558. 

S. C. 2 T. R. 656. 

4. Devise of freehold and leasehold 
estates to Jt. for ninety-nine years, if he 
should so long live; remainder to his 
first son, then unb' rn, for ninety-nine 
years, if he should so fbng live; and so 
on progressively in tail male to such 
first son lawfully issuing for ever; and 
in default of sudi issue of such first son, 
to the second and other sons succes¬ 
sively for ninety-nine years only„incase 
he should so long live; and that such 
elder son, or the issue of such elder son,, 
should have no greater estate than for 
ninety-nine years, dctermin^le at his 
decease; and if tlicre should be no issue 
male of at the time of his death, or 
in case there should be such issne male 
at that time, and they should all die be¬ 
fore twenty-one without issue male, tjien 
to B. for ninety* nine years, if he sliould 
so long live: —Held, tliat A. took an 
estate ifor ninety-nine years in the free¬ 
hold estates, determinable with his lift; 
and the same estate in, the leasehold, if 
they should so long continueand that, 
upon bis death, his first son would take 
an estatq ft>r ninety-nine years in the 
freehold, determinable with ins lift, and 
the remainder of the terms in the lease¬ 
hold. Beard v. Westcott, 

5,B. & A. 801. 

Where a testator bequeathed the 
rents of a dwelling-house, situate in A., 
to C. B, for his life; and after his de¬ 
cease he bequeathed tire same rents, to¬ 
gether with the rents of all his other 
messuages and lands, situate at A. 
aforesaid, to his three .nephews and 
niece, for their lives and the life of the 


survivor, share and share alike; and, 
after the decease of the survivor of them, 
he devised all his messuages and lands 
to trustees in trust to sell the same, and 
pay over the produce of such sale unto 
such of the children of his nephews and 
luece as slrould be living at the time of 
the decease of the survivor of them; 
and then deviiied all the residue of his 
estate to C. R., to hold to him, his ht 'rs 
and assigns, for ever:—Held, that on 
the. ddkth of the testator, tire nepbews 
and niece took anammediate estate for 
tfieir lives and the life of the survivor, 
in tlie rents of all the bouses and lands, 
except the house specifically bequeathed 
tb C. B. for his lifti Doe d. Annandale 
V. Bt'azier, 5 B. & A. 64. 

6. A testator devised his freehold 
estates to trustees in trust, to secure an 
annuity of 60/. per annum to his wife for 
life; and then in trust for his two younger 
sons, and his two daughters, and all 
children to be begotten on the body of 
his wife, until they should severally attain 
the age of twenty-one years; and then 
unto and among them, share and share 
alike, as tenants in common, and not as 
joint tenants. The will then granted a 
power to the trustees to receive tlie 
rents, and to lay out the surplus beyond 
ibe.^wife’s annuity, and other charges 
thereon in good securities, to grant 
leasbs of the estates for a term not ex¬ 
ceeding seven year.s, ** and if they should 
thijak it advisable to sell any part thereof 
at any time after the^iestator’s death — 
Held, that this latter clause did not con¬ 
trol the express gift of the estates to the 
Chilean in fee, when they should seve¬ 
rally attain the age of twenty-one years. 
Doe d. Bndden v. Harris, 

2 Dow. & Ryl. 36. 

7. A testator devi.<ied his freehold 
and copyhold lands to trustees in trust, 
for his only infant son; and directed 
“ the same to be transferred to him as 
soon as he should attain to twenty-one 
years; but in case he should die before 
he attained to the age of twenty-one 
years, thet) he gave to his cousin W, 1\, 
his -heirs and assigns, all his freehold 
and copyhold lands,” &c.: —Held, that 
the trustees did not take a fee by this 
devise, but only an estate for years -in 
the copyhold lands, determinable on 
the son’s attaining tweaty-one years, or 
by his death before tlrat period. Doe d. 
Player v, Nkholls, 2 Dow. & Ryl. 480. 
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8. Devise to three trustees, of all the 
testator's freehold, leasehold, copyhold 
and personal estate, in trust, after pay¬ 
ment of legacies and annuities, which 
annuities he directetl to be paid out of 
bank-stock standing in his name, to pay 
all the rents, issues, profits, and produce 
of the residue of his estate and effects, 
as well real as personal, to his three 
nieces, E. M, mid C., share and share 
alike, for their lives; and after their de¬ 
cease, or either of tliem, that their law¬ 
ful issue should have his or her mother’s 
share of such rents, &c. for life; and if 
either of the nieces should die in the 
lifetime of the others or other of them 
having no issue, the share of her or them 
so dying, to be Equally divided between 
the survivors of his nieces for their re¬ 
spective lives, and afterwards by the 
issue of the survivors of such nieces; 
and in like manner, if all his nieces, and 
their issue, save one, should die without 
issue, then such one to have the whole 
for her life ; and after her decease, the 
issue of such niece, if more than one, to 
enjoy the whole, share and share alike; 
and if but one, such one to enjoy the 
whole alone; to hold such parts as were 
freehold, to them and each of them, 
tlicir heirs and assigns, as tenants in 
common, aud not as joint tenants; and if 
but one. to such only one, his or her heirs 
and assigns for ever; and in case of all 
the nieces dying without issue, the whole 
to go to the devisor’snext male heir of his 
name, to hold to him, his heirs, and ex¬ 
ecutors, in like manner. The niece M. 
married G. B., who died, leaving his 
wife and one son surviving: C. also 
married, but had no issue. 'Two of the 
trustees died, and a considerable surplus 
of the testator’s personal estate remained 
after paying debts, legacies, and annui¬ 
ties:—Held, first, that'the surviving 
trustee had the legal estate in fee sim¬ 
ple, devised to the three trustees. Se¬ 
condly, that the nieces took no legal 
estate in tbefrcchold tenements. Thirdly, 
that the son of G. B. took no legal 
estate therein, nor would he at the death 
of the survivor of the three nieces. 
Fourthly, that if the devise had com¬ 
menced with the words “all the rents, 
issues, and profits," and the passage be¬ 
fore these words had been omitted, the 
three nieces would respectively have 
taken estates for life in the freehold 
tenements under the will; with cross¬ 
remainders between them for life, in the 


event of one or two of diem dying with¬ 
out issue. And lastly, that G. B. would, 
in the events as they then stotid, have an 
estate tail in remainder, in his mother’s 
one undivided third part of the said 
freehold tenements, subject to be divest¬ 
ed in part by the birth of other children 
of his mother, whether sons or daugh¬ 
ters ; and that he would have an estate 
tail in the whole of the freehold tene¬ 
ments, in the event of his being the only 
issue of the three nieces living .at die 
death of the survivor of them, no other 
issue having been born. Murt&waite 
V. Jenkinson, 6 Moore 13. 

9. A testator devised his lands charged 
with two annuities, and subject to cer¬ 
tain legacies, to trustees, their heirs and 
assigns, until his nephew ./., son of his 
sister M., should attain twenty-one; and 
if he should die in the meantime, until ' 
H., second son of M,, should arrive at 
that age; and if U. should die in the 
mean time, until the daughter of M. 
should arrive at that age, upon trust to 
raise out of the rents of the premises, or 
by sale or mortgage thereofj portions 
for H. and the younger children of M., 
payable on tbeir attaining twenty-one; 
and further, to apply a proper sum out 
of the rents for the maintenance and 
education of until he should attain 
twenty-one, and then to pay him the 
residue; and if'he should die before 
twenty-one, then to apply a like sum for 
the maintenance of H., till he should 
attain that age, and then to pay him the 
residue; and in the mean time to place 
out the money arising from the rent at 
interest, for the benefit of; anil when 
J. should attain twenty-one, or in case 
of his death, when and as soon as H. 
should arrive at that age, or in case of 
his death, when the daughter of il/. 
should attain twenty-one, to the use of 
/. and his assigns fbr life, without im- 
pea^ment of waste; remainder to trus¬ 
tees to preserve contingent reiiiainders ; 
and after the death of J., to the use of 
his first and other sons and daughters 
in strict tail; and for default of such 
issue, to the use of H., with similar 
limitations over to his niece, the daugh¬ 
ter of M., and an ultimate remainder to 
31. in fee. The testator died, leaving 
his sister 3/., her sons J. and II., and 
three younger children, alive. J. mar¬ 
ried, and died intestate under twenty- 
one, leaving a daughter:—Held, that 
the trustees took only a chattel interest 
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in the estates devised to them. Wartrr 
V. Hutchinson, 3 Dow, Sr Ilyl. .58. 

1 B. & C. 721. 

S, C. (C. P.) 5 Moore 143. P«)5t. 
page 108. 

III. wit AT KSTAXES I'ASS TO DEVISKES «Y 

nOLKS OV r,AW, or apparent intent 

OF DEVISOR. 

See Post. tit. Power. 

Switk V. Jjcigh, 6 Moore 214. 

Jesson V. Hoc d. Wright, 2 Bligh 1. 
reversing Dos </. Wright v, Jesson, 
5 M. & S. 95. 

1. A, being seised in fee of certain 
specihc lands in the parish of S., 
settled die same “ to the use of himself 
for life, temainder to his wife for life, re¬ 
mainder to their is: le;” and some years 
afterwards made his will, devising to his 
wife for life “ all his freehold and copy- 
hold lands, &c. vsdiatsoever, of which he 
was then in the immediate possession, 
lying in the several parishes of S. and 

in the county of C., and also all his 
reversionary estate and interest expec¬ 
tant on the death of M. N. his mother, 
of and in certain other freehold and 
copyhold messuages, lands, &c., situate 
in the same parishesand after the de¬ 
cease of his wife, he gave the same estates 
to his only daughter in fee, concluding 
with the following residuary clause, “and 
all and singular other my real and per¬ 
sonal estate, subject to the payment of 
my funeral expenses, and just debts, I 
give, devise, and bequeath unto my said 
wife Af . N,, her heirs, executors, and ad¬ 
ministrators —Held, that the settled 
lands above-mentioned, of which the 
testator was in possession at the time of 
his death, passed under this devise to 
the heir-at-law exparte muternd; and that 
the will was not controlled by the re¬ 
siduary clause. Doc d. Ncthercote y. 
linrtle, 1 Dow. & Ryl. 81. 

S. C. .5 B. & A. 492. 

2. A,- devised all his messuage' or 

dwelling-house in llig/i-Stra f, in the 
town of H,, in the county of Flint, 
wherein his mother dwelt, and all and 
every his buildings and hereditaments 
in the same street, to his mother for life, 
and after her decease to S. A. had 
only one house in the High-Street, but 
he had two cottages behind it fronting a 
lane not a thoroughfare, the only en¬ 
trance to which was from the Iligh- 
Slrcet: —Held, that tliese two cottages 
passed under the will. Due d, Humph¬ 
reys V. Huberts, 5 B. & A. 407. 


II. III.] from intent of Devisor. 

S. A testator in 1814, after devising 
to his wife for life the mansion in which 
he then lived, together with all the 
buildings and lands thereunto belonging, 
as then enjoyed by him, witli all the ap¬ 
purtenances, devised as follows:—“And 
from and after her decease, then I give 
and devise all my said mansion called 

D. , with all the buildings and lands there¬ 
unto belonging, as now ctjoyed by me, with 
all the ajipvrtenances, unto my godson 

S. B,, his heirs and assigns, for ever.” 
The testator had purchased the estate 
called D. in 1772, and in 1792 pur¬ 
chased an adjoining estate called U. 11.; 
and in two years afterwards took several 
closes, forming part of the latter estate, 
into his own occupation; and after re¬ 
moving the fences, continued to occupy 
the same until the time of his death, the 
additional closes having in the interim 
been always known by the name of the 
“X>.meadows:*’—Held, that under this 
devise the additional closes passed to the 
godson. Bodenltam v. Pritchar , 

2 Dow- & Ryl. 508. 

S. C. 1 B. & C. 350. 

4. Where a testatrix by her will de¬ 
vised all her real property to A. T. and 

E, O,, (except w'hat she miglit mention 
in a codicil), means except what she shall 
have mentioned in a valid codicil; and a 
testatrix, having made a codicil, (which 
was void from being unaitested,)devising 
part of her real estate to other persons 
—Held, that notwitlistanding this, the: 
whole bf the real property passed to 
the devisees under tlie will, and not to 
the ho?r-at-liiw'. Henn v. Taylor, 

2 Chit. C81. 

5. John Liiscotnbe, by his will, devised 
his estates in trust to his nephew John 
Luscotnbe Manning for life, he taking and 
using the testator’s sirname, subject as 
to some part of the premises to a charge, 
and to the powers and remedies ap¬ 
pointed for the recovery of the same ; 
and from and after the forfeiture, or 
other determination of such estate for 
life, to trustees, in trust, to preserve 
contingent remainders; and first, to the, 
use of the first son of his nephew, and 
the heirs male of his body lawfully to be 
begotten, “ taking and using the testa¬ 
tor’s sirname, as and for hisand thc'rown 
sirnameand in delault of such issue, to 
the use of the second, third, fourth, fifth, 
and all and every other son and sons 
of the body of his said nephew, and to 
the licirs male of their respective bodies, 
severally “taking and using the tes- 
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tatov’s sirniimo, as and for liis and their 
own sirname;” and in default of such 
issue, then to the use of tlie other sons I 
of his nephew’s mother, and to the heirs 
male of their respective bodies, severally 
and in succession, “ taking his sirname 
and in default of such issue, then to their 
mother l\lurp,arct Manning for life; re¬ 
mainder to his niece Muru Creed for 
lile; remainder to the heirs male of her 
body; remainder to lus cousin John 
Lmcomlie Rynn for life; remainder to 
tlie lirst and other sons of the latter, in 
like manner as to the first and other 
sons of the first devisee, each taker, and 
their heirs respectively, “ taking and 
using the testator’s sirnameremainders 
over to persons of the testator’s name, 
with an ultimate remainder to his own 
right heirs.—Then followed an express 
provision that the heirs male of the seve¬ 
ral body and bodies of M. M. the mother 
of the first devisee ]\T. his niece, and 
that his consin L. 11., and the heirs 
male t)f his body, and each and every of 
them respectively claiming under the 
will, should take to himself or themselves 
the name of Liacombc, and should, within 
three years next after obtaining posses¬ 
sion of the estate, get and procure his 
and their own name and names to be 
altered to the name of Lvseornbe by act 
or acts of Parliament, or some other 
rflfectnal way for that purpose, and 
should for ever after use and bear that 
name; and in case of negligence in this 
respect by such person or persons re¬ 
spectively, then the limitation to the 
defaulter to become alisolutely void, and 
go over to the next remainder-man 
complying witli the said proviso. The 
first devisee, before he became of age, 
or wa*- let into possession of the estate, 
took upon himself the name of Lttxcombe, 
and had ever since borne and used it, but 
had never obtained any act of Parliament 
authorising him to change his name:— 
Held, that the omission by the first de¬ 
visee to obtain an act of Parliament to 
alter his name, within three years after 
he had come into possession, did not 
operate as a forfeiture after the estate 
had vested in him, the provision with 
respecj: to the alteration of his name 
having been substantially complied 
with. Doe d. Luscosnbe v. Yates, 

1 Dow. & Ryl. 187- 
S. C, nomine Doe d, Duscombe v. Yoimg, 
^ .5B.& A. 544. 

And see S, C, 2 Swanst. 375. 


6. Where a testator,'having both real 
and personal estate, after giving several 
pecuniary legacies, gave and bequeathed 
all the rest and residue of his estate ami 
effcfts, whatsoever and wheresoever, to 
trustees, their excctitors, &c. upon trust, 
that they should, out of such residue of 
the monies and effects which he should 
die possessed of, manage and cultivate 
the farm, then in his possession, ibr the 
remainder of his term therein, for the 
joint advantage of his four sons and two 
daughters in his will named; and, at 
the expiration of the term, on furtlicr 
trust, to sell and dispose of such residue 
of his estate and effects, or such effects 
as should then he upon his farm, and 
divide the money arising therefrom 
among his said sons and daughters:— 
Held, that the testator’s real estate did 
not pass by die will, as he meant that 
his personal property only should go to 
his trustees. Doe d. llurrel/ v. IIurrelt, 

.'iB. &A. 18. 

7. A testator being possessed of free¬ 

hold and leasehold property in die 
parish of D, where he resided and made 
his will, and also of similar property in 
the parishes of S. and IE. A., made lus 
will, and charged his debts, legacies, 
and funeral expenses, on all his real 
estates, and then gave to his nephew T. 
a legacy of 700Z., and to his nephew J. 
0iis heir-at-law) a legacy of 201., to be 
paid by his executor; and then appointed 
Iris youngest nephew li. his whole and 
sole executor of “ all his lands for ever, 
and leasehold property here, or at /»., 
or money that shall become due for the 
same, paying 31. li. 12/., and testator's 
sister E. G. 201. per annum, p.iyablc 
half-yearly:—Held, under this devise, 
that his executor and neplicw R. 
took all tlie freehold property of which 
he died seised. Right d. Gi/lard v. Cil- 
lard, . 1 Dow. & Kyi. 4fi4. 

S, C. nomine Doe d. Cillard v. Glllard, 

5 B. A A. 785. 

8. A testator, after devising to his 
nephew II. tf. a messuage, forming 
part of his real estate, devised as fol¬ 
lows :—“ Item, I give further unto my 
nephew' H. W. half rart of my garden, 
and 100/. stock in the four per cent. 
bank annuities. I give further my yard, 
stable, cowhouse, and all other outhouses 
in the said yard, my sister M. W. to have 
the interest and profits during her natural 
life:" —Held, that under this bequest i/. 
tv. after the death of 3f, W. took an 
estate iu fee in the yard, &c. to the 
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'exclusion of the testator’s heir-at-law. 
Doc ti. Wickham y. Turner, 

g Dow. & llyl. .'J98. 

9. A testator devised a portion of his 
lands to hi.s daughters E. and A. to ho 
-equ;diy divided between them at Ids 
, death; and willed, that at their respec¬ 
tive deaths, their respective shares should 
be equally divided between their seve¬ 
ral and respective children; but if A. 
died without issue, then he gave her 
share to E. for life; and at her decease 
to hCr children, share and share 
alike, lie then gave to all his grand¬ 
children, who should l^e living twelve 
months after his death, 5L each. The 
residue of his real and personal'estate 
he gave to his only'son E,;%ut if he 
died without issu.^, then he gave bis 
share of the estate to all tlte grand¬ 
children who. should be then living, 
share and share alike. He then intro¬ 
duced certain qualiflcattons respecting 
the devises he had so made, and for 
the first time mentioned any of his 
grandchildreif by uame. He directed, 
first, tbat such of these last sb^es as 
' should belong to his grand-daughter. 
E. S. slionld be placed in the bands of her 
father W. O., bis executors or assigns; 
the interest to be paid her during her 
life, and at her death the principal to be 
divided among her children, snare and 
share alike. Next, he specifically di^ 
rected that such share or shares of the 
land he bad devised to his daughters E- 
and A,, and likewise such share or 
shares of money as might become due 
by virtue of the will to bis grandson 
and grandaiighter, Robert and Hannah, 
(children of liis daughter £.) sbquld be 
placed in the. hands of their brother 
James, bis heirs or assigns,, to pay the 
rents, &c. to them during their lives; 
and after their death, his or her respec¬ 
tive shares to be equally divided among 
his or her children, if such there were: 
if not, such shares to become, the pro¬ 
perty of his or her heirs or assigns for 
exer: — Nevertheless, if the brother 
James should at any time thereafter 
think right and proper, he might deliver 
up to Robert, at any sooner period, all 
or any part <f his share or shares, unto 
his only proper use, his heirs and assigns 
^for ever: —Held, that if the disposing 
part of the will did not give an estate 
in fee to the testator’s daughters E. and 
A ., and their children, yet it was clear 
from the qttalifying parts, that such was 


his intention, and consequently, that 
the children of E., {A. having died 
witliout issue,) took an estate in fee in 
the land so devised to their mother. Doc 
d. Orpe V. Frost, % Dt>w. & Ryl. (>78. 

is. C. 1 B. & C. 638. 

10. Where a testator devised a copy- 
hold estate to his wife for life; remainder 
to his son, and his heirs; and there was 
no custom' in the manor for entailing 
copyhofds; and the son survived his 
mother, and had issue:—Held tliat at 
common law, he took a fee simple con¬ 
ditional; Doe d, Spencer v. Clark, 

.5 B. & A. 458. 

S. C. (not 5. P.) 1 Dow. & Ryl. 44. 

11. Under a devise as follows: “ And 
as touching my real estates, both free¬ 
hold and leasehold, situate &c., I de¬ 
vise the rents and profits thereof to my 
executors hereafter named, until my 
daughters attain their several ages of 
twenty-one years, in trust that they, my 
executors, improve the same in like 
manner and purpose as I ha j hereby 
directed my personal est.ate, for tlie 
advantage and education of my daugh¬ 
ters : and as ro the freehold and inherit¬ 
ance of my real estate, 1 devise tlic same 
to my said daughters, when and as tliey 
attain their several ages of tw’euty-one 
years, equally between them and their 
heirs for ever, to, take as tenants in com¬ 
mon ; provided that if both my daugh¬ 
ters die without lawful issue, then I de- 
vise my real estates unto and amongst 
ijay said two brothers T. S. and Ji. S., 
and my nephew J. S. son of my late 
brother J., their heirs and assigns for 
ever, to take as tenants in common— 
Held, that the daughters only took an 
estate tail with remainders over. Chap¬ 
man di Scholes v. Scholes, 2 Chit. 643. 

12. A devise of lands to S. S. to bold 
the same unto S. S. and the heirs of bis 
body, and their heirs for ever, charge¬ 
able with a legacy; but in case the said 
S. S. should die without leaving issue 
of bis body, then a devise of the lands 
unto W, S. to held unto the said W. S. 
and his heirs for ever; also chargeable 
with such legacy;—creates only an es- 
’tate tail in S. S. with a vested remainder 
over. Den d. Geering v. Shenton, 

2 Chit. 662. 

13. Under this deV^, " I do give 
to my son Rickard the’perpetual ad- 
yowson of Husbands Bosworth in Leices¬ 
tershire, and my manor of Stanwick and 
all my lands in Northamptonshire — 
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Held, that an estate fot life only in the 
edvowson passed to the devisee, although 
he vras the incumbent of the living at the 
time the will was made, and also one of 
the residuary legatees ;—on the ground 
that the words ” perpetual advowson” 
were only descriptive of the thing de¬ 
vised, and not as denoting the quantity 
of interest which the devisee wa#T;o take 
th( rein. Vocock v. Lincoln (Bkkop), 

6 Moore 159. 

S. C. 3 Brod. & Bing. 27. 

14. A testator being possessed of real 
and personal property, devised the 
former to his three daughters in se¬ 
parate and specific portions, and di¬ 
rected the latter to he sold and divided 
between the'ti, share and share alike, 
as soon as they respectively attained the 
age of twenty-two, tlie interest to be ap¬ 
plied to their maintenance and education 
during minority; and as to the real pro¬ 
perty so devised, he directed as follows; 
viz. that “ in case either of his three 
daughters £., A., or S., should die be¬ 
fore twenty-two, or die single, or be¬ 
fore marriage, the portion of the deceased 
should be equally divided between the 
survivors, share and share alike, or 
their heirs : also, that in case two of bis 
daughters should die without heirs, then 
that the whole should devolve to the 
surviving one and her heirs, in case no 
husband teas living; if so, they should 
enjoy the property during life only, andr 
afterwards her or their fortune should; 
go to the heir or heirs of their sister, as 
heirs-at-law. He also made this reser¬ 
vation, that *'in case all his three daugh¬ 
ters should die without heirs and leavk no 
husband living, or at the decease of the 
said husband or husbands, shoiild it hap¬ 
pen such then exist, he gave out of the 
before-mentioned estates lOOi. each to 
If'. A., R. A., and E. A., &c. Also he 
gave in suck case, only as above, 100/. to 
S. G., and 20/. to J. G. &c. ; and that if 
this should 'so happen when those legacies 
were so paid, he left and gave all the 
residue of his estates that should remain 
to be sold and equally divided, share and 
share alike, amongst his three brothers /., 
E„ and G. H., and sister S. B., or their 
heirs, share and share alike.”—The tes¬ 
tator’s daughter E. died unmarried be¬ 
fore twenty-two; the daughter A . mar¬ 
ried the defendant after twenty-two, and 
died without issue; and the daughter 5. 
also married after twenty-two, and .died 
leaving issue :—Held, that under- this 
Will the husband of A. took an estate 


j for fife by implication iti the estate given 
' to his wife, and also an estate for life in 
the moiety of E., the unmarried sister's 
estate; and that the residuary clause 
and gifts over did not control the pre¬ 
vious directions with respect to the 
daughters’ husbands. Doc d. Driver v. 
Bou'ling, 1 Dow. & Ryl. 8G7. 

S. C. 5 B. & A. 722. 

15. A testatrix as for her temporal 
estates and effects gave aiid disposed of 
the same in manner following : viz. she 
bequeathed to L. C. 41., and to M. II. 
31.; which legacies she directed to be paid 
by her executor ifpithin three months 
after her decease: also she gave, de¬ 
vised, and, bequeathed to J. G. all her 
lands, tenements, and hereditaments, 
particularly those palled B. and (-’. situ¬ 
ate in P. which were lately the lands of 
her husband ; and all the rest and resi¬ 
due of her goods and chattels, personal 
and testamentary estate and < effects 
whatsoever, she gave and bequeathed 
to the said J, G. whom she appointed 
sole executor of her will:—Held, that 
J. G. took a fee in the lands of JS. and 
C.; it being the intention of the testatrix, 
as collected from the will, to dispose of 
all her property ; and that the words 
" testamentary estate” in the residuary 
clause, connected with those of “ tem¬ 
poral estates” in the introductory clause, 
were sufficient to convey such an estate, 
although the clause devising the lands 
would give him an estate for life only. 
Doe d. Pentearden v. Gilbert, 

6 Moore 268. 

S. C. 3 Brod. & Bing. 85, 

IV. WHAT WORDS PASS AN ESTATE IN FEE. 

See Doe d. Penwarden v. Gilbert, siiprd. 
See also Doe d. Orpe v. Frost, 2 Dow. 

& Ryl. 678.5. V. 1 B. &C. 638. 

Ante, last page. 

1. A testatrix being seised in fee of. 
an undivided fifth part of an estate, and 
of a moiety of another undivided fifth 
part, devised as follows: “ my share of 
the B. and other estates, situate at C., 
and now in the occupations of T. and 

to niy sister C. W .Held to pass a 
fee. Paris v. Miller, 5 M. &, S. 408. 

2. R. L. by will devised all his lands^ 
to trustees, and bequeathed 10,000/. as 
a portion to his daughter C. L.; but in 
case she should marry any one of his 
three kinsmen named in the will, he 
gave to whichever of them she married, 
certain estates therein specified, he 
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taking the natrta of L., and settling 
u|K)n her an annuity of 1000^. a 
year during her life: and in case that 
circumstance did not take place with 
his daughter C. L., be then directed 
that it might be offered to liis other 
daugliter, A. L., in like terms: and in 
case neither daughter should marry in 
tlie above manner mentioned, then he 
directed tliat his daughters should have 
10,000/. each; and in that case he 
gave all his estates to W. D. Ms kinsman, 
for ever, on his and his heirs taking the 
name of L. irrevocably*—After the date 
of the will the daughter C. L. married 
one W. H., who was not one of the per¬ 
sons named in the will, who yvould have 
become entitled **> the estate after she 
married him, and the testator paid her a 
marriage portion ; and afterwards by a 
codicil to liis will, reciting her marriage, 
and that he had given her a fortune, he 
revokad all devises and bequests in her 
favour contained in his original will, 
and also all clair. which W. II. might 
have to any of his real and personal 
estates, by vir(:ue of his marriage with the 
testator’s daughter C. L .; and by virtue 
of his will, and in lieu thereof, he be¬ 
queathed unto each of their children a 
pecuniary legacy; and then directed 
that in case his other daughter should 
marry either of the persons mentioned 
in his will, then upon condition that 
either of those persons whom she mar¬ 
ried, and his heirs, would accept, take, 
and use the name of L. only, he gave 
all his real and personal estate unto 
such of those persons whom she mar¬ 
ried, and his heirs; and in case his 
daughter A, L. ^ould not marry eitlier ! 
of those persons, or if she married one 
of them, and he refused to take and use j 
the name of L., in that case be revoked | 
all his devises and bequests contained 
in his will and codicil in her favour, 
and in lieu thereof bequeatlied her 
10,000/. The testator died soon after the 
date of his codicil, and bis daughter A.L. 
afterwards married T. F., who was not 
one of the persons named in the will who 
would have been entitled to the estate 
in the event of her having married hirn ; 
and upon that occasion the 10,000/. 
was paid to her, and W. D. then entered 
upon the testator’s estate.s, and took 
upon himself the name of L., and suf¬ 
fered a recovery:—Held, that W. D. 
was seised of an indefeasible estate in 
tee simple. Loii'r v. Manners (Bart.), 
r> B. & A 917. 


IV. V .3 Estate Tail: 

3. Where a testator, after bequeathing 
a specific legacy, devised all and every 
other part of his real and personal estate 
to be equally divided between his three 
grandchildren, share and sliarc alike, 
for ever; and that if cither of them 
should happen to die without children, 
then that such share of the one so dying 
should ^be equally divided amongst the 
surviving grandchildren; but that if any 
of his grandchildren should die and leave 
children, that such children should have 
their parents’ share equally divided 
amongst them, share and share alike: 
—Held, that the grandchildren took 
an estate in fee simple, as tenants in 
common. Clayton v. Loire, 

5 B. & A. 636. 

V. WHAT WORDS PASS AN ESTATE TAlt. 

See also Ante, Div. Ill, 

1. A testator devised his lands, 
charged w’ith two annuities, and subject 
to certain legacies, to trustees, their heirs 
and assigns, until his nephew J., son of 
his sister M., should attain twenty-one; 
and if he should die in the mean time, 
until if., second son of M., should ar¬ 
rive at that age; and if H. should die 
in the mean time, until the daughter of 
should arrive at that age, upon trust 
to raise out of the rents of the premises, 

I or by sale or mortgage thereof, portions 
for if. and the younger children of M., 
payable on their attaining twenty-one; 
and further, to apply a proper sum out 
of the rents for the maintenance and 
education of J. until he should attain 
twenty-one, and then to pay him the 
residue; and if he should die before 
twenty-one, then to apply a like sum for 
the maintenance of H. till he should 
attain that age, and then to pay him. tlie 
residue; and in the mean time to place 
out the money arising from the rents at 
interest, for the benefit of./.; and when 
./, should attain twenty-one, or in ease 
of bis death, when and as soon as if- 
should arrive at that age, or in case of 
his death, when the daughter of M. 
should attain twenty-one, to the use of 
J, and his assigns, for life, without im¬ 
peachment of waste; remainder to trus¬ 
tees to preserve contingent remainders ; 
and after the death of J., to the use of 
his first and other sons and daughter- 
in strict tail; and for default of such 
issue, to the use of H., with similar li¬ 
mitations over, to his niece, the daughter 
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of M., and an ultimate remainder to 
M, in fee.—The testator died, leaving 
his sister M., her sons J. and Ji., and 
three younger children, alive. J. mar¬ 
ried and died intestate under twenty- 
one, leaving a daughter:—Held, that 
the daughter of J. took an estate in tail 
male, on the death of her father. IVartcr 

V. Hutchinson, 3 Dow. & Ryl, 58. 

5. a 1 B. & C. 721. 

(C. P.J 5 Moore 143. 

2. Revise of certain estates to testa¬ 
tor’s daughter for life ; and after her 
death, to her son A. B., an infant, for 
life; remainder to trustees, to preserve 
contingent remainders; but never¬ 
theless, to permit A. B. to receive the 
prolius during his life; and after the 
decease of A. B., then to the heirs of 
his body ibr ever; and for default of 
issue, tlieu over Held, that A. B. took 
an estate tail in remainder. Measure v. 
Cee, 5B. &A. 910. 

VI. WilAT WORDS PASS AN ESTATE FOR 

LIFE. 

See Ante, Div. III. 

See also Pocock v. Lincoln (^Bishop), 
6 Moore 15.9. S. C. 3 Brod. & Bing. 
27. Ante, page 104. 

1. A, devised his estate to his nephew 
John for life ; “ and from and after his 
decease, unto all and cverp the child and 
children of the said John lawfully be¬ 
gotten, or to be begotten, whether sons 
or daughters ; they, if more than one, to 
take as tenants in common, in equal 
shares and proportions ; and for want of 
such issue, to his own right heirs for 
ever;”—Held, that John took only an 
estate for life; and that his children after 
his death took only an estate for life as 
tenants in common, and nut an estate 
tail. Doc d. Liversage v. Vaughan, 

1 Dow. & Ryl. 52, 

S. C. 5 B. & A. 464. 

2. Devise of all the devisor’s mes¬ 

suages, land^ and tenements, freehold 
and copyhold, to trustees, “ to the use 
of his daughter for life; and after her de¬ 
cease, to the use of her issue; and in 
default of issue, or in case none of such 
issue should live to attain the age of 
twenty-one years,” then over:—Held, 
that the daughter took a beneficial inte¬ 
rest in the premises, for her life only. 
Merest v. James, 4 Moore 327. 

3. Devise of all the testator’s real and 
personal estates to his brother in fee, 


wlioin he appointed His executor and 
residuary legatee. By a codicil reciting 
the testator’s will and the death of his 
brother, and that the testator was ])os- 
sessed of considerable fortune, both 
real and personal, he, after a devise of 
a term of years in Ireland to his nephew 
J. B., devised all his estates and lands in 
Hertfordshire, Finchley, and Middlesex, 
to his nephew G. E. B., and certain 
other lands in Ireland to his nephews 
L. B. and C. B .; and afterwards di¬ 
rected that his said nephews should not 
be entitled to the possession of tlie 
estates until they respectively became of 
age; and that if one or more of them 
should die, before attaining twenty-one, 
then he devised* the estate of him or 
them so dying to his nephew J. B. and 
his issue lawfully begotten; and if /. B. 
should die without issue, then to bis next 
brother, G. E. B .; and for default of 
such issue in G. E. B., to his nephew 
L. B. and his issue; and in default of 
such issue in L. B., to his nephew C. B. 
and his issue. There was a similar 
limitation to his nephew S. B. and his 
issue; and for default of such issue, to 
his niece and her issue, under such re¬ 
strictions and limitations as she should 
think fit to dispose of the same amongst 
her issue, “ it being the intent of tlie 
will to prevent waste, by making the se¬ 
veral children of devisor’s deceased bro¬ 
ther tenants for life only.” The codicil 
then gave power to the devisor’s nephews 
to make reasonable settlements on their 
wives, and to dispose of their respective 
estates among the issue of such mar¬ 
riages as they should think proper to 
limit and appoint. He then bequeathed 
the residue not disposed of to his ne¬ 
phews and niece aforesaic]^ except his 
nephew S. B., to be divided among them 
equally at their respective ages of twen¬ 
ty-one ; the shares of him or them so 
dying to go to the survivor or survivors 
of them :—Held, that G. E. B. took an 
estate for life only, in the lands situate 
in the county of Hertford, devised to 
him by virtue of this will and codicil. 
Bruce V. Buiuhridge, 5 Moore 1. 

VII. CONDITIONAL OR CONTINOENT, WITH 

REMAINDERS OVER, AND HEREIN OV 

VESTED KLMAINDEKS. 

See Measure v. Gee, 5 B. & A. 910. 
supra. 

1. Devise of an estate at irehester to 
the. devisor’s grand-daughter A. for her 
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life; remainder jto two trustees during 
the life of jd, in trust only, to support 
contingent estates ; and after her de¬ 
cease, to all and every the children in 
tail, with cross remainders between 
them in tail; and in default of issue of 
all and every the children of the devi¬ 
sor’s giand-daughter, he devised to his 
daughter B. for life; remainder to such 
one or more of tlie children of B. a% she 
by deed or will, attested by three wit¬ 
nesses, duly executed, should appoint, 
for their lives; remainder to all and 
every the child and children of such 
daughter or daughters, t<» be appointed 
by B. as aforesaid; and if only cne 
should be appointed, then to her and 
the hei's of her body; and if more than 
one should be appointed, then all of 
them to take their mother’s shares per 
stirpes, as tenants in common, and not 
as joint tenants, with cross remainders 
between them (the children of such 
daughters), as to their mother's shares 
in tail; and on faMui'e of such issue of 
any one or more of such daughters, w4th 
cross remainders to the others of their 
issue: and in default of such appointment, 
and of any appointment not exhaust¬ 
ing the whole fee, the devisor gave the 
estate at irehester, or so much of the 
fee as should not be exhausted by such 
appointment made as aforesaid, to B. for 
life; with remainder to all her daughters 
for their lives, with cross remainders 
between them for life; with remainder 
during the lives of all the daughte||L of 
£, and the life of the survivor, to wtp- 
port contingent remainders; and for 
default of issue of any or either of the 
dapghters^hen living of B), he devised 
the said estate to R. and her heirs. , A. 
died sole and intestate, leaving B. her 
heir-at-law as well as the hcir«-at-law of 
the devisor. B. had issue nine daugh¬ 
ters, many of whom were married and 
had issue :—Held, first, that B. had in 
the freehold and c-^yhold lands of the 
devisor, an estate for her life, with an 
ultimate reversion to herself ill fee. • 
Secondly, that in default of appoint¬ 
ment, her daughters then living bad re¬ 
spectively, in said lands of the testa¬ 

tor, estates' for life in remainder, as 
tenants in common, with cross remain¬ 
ders amongst themselves for life, with 
remainder to themselves in tail re¬ 
spectively. Thirdly, that in default of 
appointment, the .grandchildren of Bi 
had no estate in the tesutor^s said lands. 


Fourthly, that B. had power by ap¬ 
pointment to designate which one or 
more than one of her daughters was or 
were to take un,der the will; that if one 
daughter only was designated, she would 
take under,the will in tail; but if more 
ilian one was designated, they would 
take under the will as tenants in com¬ 
mon for life, with remainder to their re¬ 
spective children as tenants in common 
in tail, with cross remainders between 
them (the children of the appointed 
daughters) in tail; such cross remain¬ 
ders to take place as well with regard to 
the shares of their respective mothers, as 
witli regard to the shares of their aunts, 
in the event of a failure of issue of any 
of the aunts. Medlycott v, Jortin, 

6 Moore 1. 

£. A testator devised his lands, charged 
with two annuities, and subject to certain 
legacies, to trustees, their heirs and 
assigns, until devisor’s nephew A., son 
of his sister B., should attain twenty- 
one ; andif he should die in the uiean time, 
until C., second son of B., should arrive 
at that age ; and if C. should die in the 
mean time, until the daughter of B. 
should attain twenty-one, upon trust, to 
raise<i(»ut of tlie rents of the premises, or 
by sale or mortgage thereof, portions 
for C. and the younger children of B., 
payable on their attaining twenty-one ; 
and further, to apply a proper sum out 
of the rents for the maintenance and 
education, of A. until he should attain 
twenty-one, and then to pay him the re- 
'sidue; and if be should die before twenty- 
one, then to apply a like sum for the 
maintenance of C. till he should attain 
that age, and then to pay him the resi¬ 
due, and in the mean' time to place out 
the money arising from the rents at in¬ 
terest for tlte benefit of ; and when 
At should attain twenty-one, or in case 
ufhls death, when and au soon as C. 
should arrive at that age, or in case of 
his death, when the daughter of B. 
should attain twenty-one, to the use of 
A. and his assigns for life, sans waste ; 
remainder to trustees to preserve contin¬ 
gent remainders ; and after the death of 
A. to the use of his first and other sons 
and daughters, in strict tail; and for de¬ 
fault of such issue, to the use of C. with 
similar limitations over to his niece, die 
daughter of B., and an ultimate remain¬ 
der to B. in fee. The devisor also di¬ 
rected that his plate and furniture 
should remain in his Louse as heir- 
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looms. He died, leaving bis sister B., 
her sons and C., and three younger 
children, alive. A. married and died in¬ 
testate under twenty-one, leaving a 
daughter, D. :—Held, first, that p. be¬ 
came entitled to the estates devised, as 
tenant in tail, immediately on the death 
of her father, subject to the annuities 
and legacies as charged by the will. 
Sci ondly, that the heir-looms being per¬ 
sonalty, vested absolutely in her on the 
death of her father. And thirdly, that 
the personal representative of A. was 
entitled to the savings of the rents and 
profits of the estates accrued in his life¬ 
time, subject to the said annuities and 
legacies. Warter v. Hutchinson, • 

5 Moore 143. 

3. Held also, on another argument 
in the Court of King's Bench, that 
on the death of the testator, A. took a 
vested estate for life; and that C., at 
such deadi, took a vested estate for life 
in remainder, expectant on the death of 
his mother A., and failure of sons and 
daughters, and issue male of such sons 
and daughters. Warter v. Hutchinson, 

3 Dow. & Ryl. 58. 

S. C. IB. & C. 731. 

4. Where a testator was possessed of 
considerable personal property, and 
seised of an undivided third part in 
certain messuages and lands under a 
demise for lives, devised the latter and 
all his real estates to his sister and ne¬ 
phew for their joint lives, and to the sur¬ 
vivor of them during her or his life, in 
case there should be no lawful issue 
living of them, or either of them ; but in 
case both or either of them should leave 
any such issue, then to the survivor of 
the sister and nephew one undivided 
moiety only of the said real estate for 
and during her or his life; and the rents 
and profits of the otlier undivided 
moiety to he paid and applied to the 
maintenance and education of all and. 
every the child and children of either of 
them the sister and nephew so dying, 
during ■ their several minorities; and 
after the dcathmf such survivor of the 
sister and nephew, the remaining moiety 
of the said estate was to be paid and ap¬ 
plied in like manner, if there should be 
occasion, to all and every the child and 
children of such survivor of the sister and 
nephew, during their several minorities ; 
and Mhai and as such several children of 
the sister and nephew respectively (if 
^tny such there should be) should re¬ 
spectively attain their age of twenty- 


one, then the wholef of the said real 
estate was devised unto and equally 
amongst all such children of the sister 
and nephew respectively, share and 
share alike; if more than one, as tenants 
in common, and to their respective 
heirs and assigns for ever ; and if but 
one, to such only child, his or her heirs 
and assigns for ever; but in case the 
sister and nephew should both die with¬ 
out leaving issue of her or his body, or 
there being such issue the^ should hap¬ 
pen to die under twenty-one, and with¬ 
out issue, then the said estate was given 
to G.M. his heirs and assigns .for ever.— 
The nepnew and sister being the testa¬ 
tor’s co-heirs at law, and the former 
having one daughter, and the sister 
being unmarried;—for the purpose of 
destroying the contingent remainder ex¬ 
pectant on the life estates, by merger 
of such life estates in the reversionary 
estates, as co-lieirs by bargain and 
sale conveyed the premises dis6harged 
from all the contingent interest de¬ 
vised by the will to the uses therein 
declared; that is to say, to such uses as 
they should jointly appoint; and in de¬ 
fault thereof, upon such further uses for 
the benefit of the nephew and sister re¬ 
spectively, as were therein mentioned : 
Held, first, that the daughter of the testa¬ 
tor’s nephew took upon the death of the 
testator, and under his will, an estate in 
fee simple in remainder during the lives 
of the cestui que vtes, in the undivided 
third part of the said messuages and lands 
comprised in the said indenture of de¬ 
mise, subject to be divested in part by 
the birth of other children of the nephew 
and sister, or of either of them, and de¬ 
terminable altogether, in the event ofher 
dying in the lifetime of the nephew (her 
father) or under twenty-one, without 
leaving issue: secondly, that the convey¬ 
ance did not pass any estate or interest 
whiclj could in any way defeat or affect 
the remainder so vested in the daughter 
of the testator's nephew. Machin v. 
Reynolds, 6 Moore 455. 

S. C. S Brod. & Bing. 131.* 

VIII. IIMITATION OV!.. ,HOW CONSTRUED. 

1 . Devise of freehold and leasehold 
property to A. for ninety-nine years, 
if he should so long live; remainder to 
his first son, then unborn, for ninety- 
nine years, if he should so long live; 
and so on respectively and progressively 
in tail male to such first son lawfully 
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issuing for ever ; |bnd in default of issue 
of such first son, to the second and 
other sons successively for ninety-nine 
years only, in case he should so long 
live; and that such elder son, or the 
issue of such elder son, should have no 
greater estate than for ninety-nine years, 
determinable at his decease; and if 
there should be no issue male of A. at 
the time of bis death, or in case there 
should be such issue male at that time, 
and they sho\^d all die before twenty- 
one without issue male, then to B. for 
ninety-nine years, if he should so long 
live; remainder to the first sop of B. 
for ninety-nine years, if he ^ould so 
long live:—Held, that A. took under 
the will an estate ^or ninety-nine years 
in the freehold estates, determinable 
with his’life; and the same estate in the 
leasehold, if they should so long con¬ 
tinue ; and that upon his death, his first 
son would take a like estate in the free¬ 
holds, and the remainder of the terms in 
leaseholds: but th .t the limitations to 
the second and other unborn sons of 
A. were void as tending to perpetuity; 
and that the limitations over, after these 
void limitations, were also void. Beard 
V. IFestcott, 5 B. & A'. 801. 


IX. EXECUTOaV DEVISE. 

1 . Devise of lands, to J. N., his heirs 
and assigns for ever ; and if he should 
happen to die without any lawful issue by 
his then wife, or any after wife or wives, 
the lands before given to him ,and his 
heirs after his death, and his wife or wives 
aforesaid, were to go and remain to all 
the children of M. D., share and sl’are 
alike, to hold as tenants in common :— 
Held, that /. N. having died without 
issue in the life-time of the testatrix, but 
leaving a widow who survived the testa¬ 
trix, the remainder to, the children of 
M.D. which would have been contingent 
ifK/.V. had survived the testatrix, might 
take effect as an executory devise, so as 
to preserve the limitation to the children 
of M.D.\ and that such children of M.D. 
living at the time of the testatrix, toge¬ 
ther with an afler-born child, took an 
estate for life in equal shares at the 
death of the widow of JV.; and that 
the shares of such of the children as 
died after the testatrix, and before the 
widow of A. iV., did not pass to the 
survivors, but went to the heir-at-law 
of the testatrix. Doc d. Scott v. Roac/t, 
5 M. & S. 482. 


DISCONTINUANCE. 


I . OF ESTATE - - - - page 110 

II. ACTION - ----- ib. 


I. OF ESTATE. 

1 . Discontinuance can only be created 
by a tenant in tail in possession, at the 
time he does the act to defeat the settle¬ 
ment ; therefore, where a marriage set¬ 
tlement conveyed certain premises to 
trustees, their heirs and assigns, in tfust, 
for the joint lives of A. and his 
wife, and the life of the survivor; re¬ 
mainder to the use of the trustees abd 
their heits, for the joint lives of A. and 
his wife, and the life of the survivor, 
to preserve contingent remainders; re¬ 
mainder to the use of one of the trustees, 
his executors and administrators, for 
five hundred years, to raise a sum of 
money for the younger children of thb 
marriage, by sale or mortgage of the 
estate; remainder to the, use of the 


heirs of the body of A., begotten on the 
body of his wife; remainder to the use 
of A.f his heirs and assigns, for ever; 
and A., during the continuance of his 
life estate, granted a lease of the estate 
for three lives, with livery of seisin, to 
B. :—Held, tliat this did not work a 
discontinuance of the settlement in tail, 
the intermediate estate to tlie trustees 
being vested. Doe d. Jonn v. Jones, 

2 Dow. & Ryl. 373. 

S. C. 1 B. & C. 238. 

II. OF ACTION. 

See also Paine v. Gawdeni, 3 Dow. 

& Ryl. 33. Ante, page 21. 

1 . The plaintiff on the 6’th Febriiurij 
took out a rule to discontinue h's action 
upon payment of co^ts, to be taxed by 
the Master; and on the 7th, an appoint¬ 
ment was made by tlie Master, but the 
costs were not taxed and paid until the 
11 th March. On the S9th January pre- 
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reding, the defendant in that action 
sued out a writ against the plaintiff for 
a malicious arrest, and filed his bill 
on the 8th February ; and it being 
objected that the latter action was 
brought before the first was discon¬ 
tinued :—Held, that it was not; and that 


when the judgment l^f discontinuance 
was entered, it had relation back to the 
day when the original rule to discontinue 
was taken out. Brandt v. Peacucke, 

. 3 Dow. 8c Ryl. 2. 

:S. C. IB. &C. 649. 


DISSEISIN. 

See Doc d. Hauler v. Hull, 2 Dow. & Ryl. .^8. Post. tit. Ejectment.’ 


DISSENTERS. 

% 


1. It seems that the 53 Geo. 3, c. 160, 
docs not alter the common law with re¬ 
spect to impugning the doctrine of the 
Trinity, but only removes the pensdties 
imposed on persons denying such doc¬ 


trine, by 9 & 10 Will. 3, c. 32, and ex¬ 
tends to such persons the benefits con- 
fcrretl on all other protestant dissenters, 
by 1 Will. ^ Mary, sess. 1 . c. 18 . Rex 
V. Waddington, 1 B. & C. 26. 


DISTRESS. 


I. wjio MAY nisTKAiN - pag* 111 

II. WHAT MAY BE UISTBAINEn - ib. 

in. DISTUESS - - - - - -112 

(«) Jlov) marie and disposed of ib- 
(5) Jlow pleaded - - - - ib. 

(c) Right of, U'here vcaived - ib. 
({/) Excessive, Remedy for - ib. 
IV. KRAUnUtEK : REMOVAt OE ) 
ooous - - - - ~ y 


I. WHO MAY niSTR.AIN. | 

See Hirtnlcy v. Fielding, 5 B. & A. 425. 

Post. tit. Turnpike. | 

1 . A landlord cannot distrain unless 
there be an actual demise to the tenant 
at a specific rent. Dunk v. Hunter, 

5 B, & A. S:i2. 

2. One of several co-heirs in gavel¬ 

kind may distrain for rent due to him- 
scll'and his co-heirs, without an express 
authority from them so to do. Leigh 
V. Hhepherd, 5 Moore 297. 

3. The collector of the pci'sonal assess¬ 
ed taxes may, by the sia'ute 43 Geo. 3, 
c. 99, s. 33, distrain “ the person or persons 
so charged under that statute, by his or 
their goods and chattels, and all such 


other goods and chattels as they are by 
the statute authorised to distrainand 
by the 38th section, the remedies given 
by the bankrupt laws, are extended to 
the collector, for enforcing the payment 
of the same taxes. Shafteshiry {F.ar[) v. 
Russell, 3 Dow. & Ryl. 84. 

S, C. 1 B. & C. 666. 

II. W'HAT MAY BE DISTRAINED. 

1. Goods of a principal in the hands 

of a factor for sale, are privileged from 
distress for rent due from such factor 
to his landlord ; on the ground that the 
rule of public convenience, out of which 
the privilege arises, is within the exemp¬ 
tion of a landlord’s general right to dis¬ 
train ; and therefore, that such goods 
are protected for the bencf.t of trade. 
Gilman v. Elton, 6 Moore 243. 

S. C. 3 Brod. & Bing. 75. 

2. Where A. by the trusts of his 
father’s will, was allowed “to use the 
furniture in the mar ion of B. during 
his natural life, and was prohibited from 
removing it thence without the comsent 
of the trustees:—Held, that such fur¬ 
niture could not be distrained for 
personal taxes, returned as payable at 
the mansion of B .; and that it did not 
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fall withiB the |[ description of such 
'* other goods and chattels'* as might 
be distrained by force of the thirty- 
third section of the 43 Geo. S, e. 99. 
Shaftesbury {Earl), v. Russell, 

3 Dow. & Ryl. 84. 

S. C.1B.& C. 666. 

3. Where a British born subject, em¬ 
ployed as first chorister at the Portu-~ 
guesc ambassador’s chape], with a salary, 
rented and occupied a house, and let 
part of jt in lodgings, and a distress was 
levied on his goods for a poor-rate:— 
' Held, that they were not protected by the 
statute 7 Anne, c. 12, even assuming him 
to be a domestic servant of the ambas¬ 
sador, as such goods were, not necessary 
for the convenien e of the ambassador. 
Novella v. Toogood, 2 Dow. & Ryl. 833. 

S. C. 1 B. & C. 554. 

■ 4., By an inclosure act, the tithes 
payable in respect of certain old inclo¬ 
sures were extinguished, and in lieu 
thereof a corn-rent substituted, which 
was directed to be paid for ever after¬ 
wards to tlie impropriator and vicar, by 
the person, who for the time being, 
should be in the possession or occupation 
of the land out of which the rent should 
be issuing ; and a power of distress was 
given for the recovery thereof, the same 
as for rent service, or other rent in 
arrear:—for several years, part of such 
land remained untenanted and wholly 
unprofitable to the owner, who during 
that time, resided elsewhere;—the land 
was then demised to a tenant, who en¬ 
tered and brought it into cultivation: 
—Held, that the goods of the tenant, 
coming in under him, were liable to be 
distrained for such rent in arrear. New- 
ling V. Pearce, 2 Dow. & Ryl. 607. 

S. C. 1 B. & C, 437. 
And see Bendyske v. Ptarce, 4 Moore 93. 

III. DliiTSESS. 

(a) How made and disposed 6f. 

€. A distress on growing crops of 
corn of the vendee of sheriff, for rent 
accruing due to tlie landlord subse¬ 
quently to the entry under the execu¬ 
tion and sale, cannot be sustained, unless 
such vendee allow the crops to remain 
uncut an unreasonable time after they 
have become ripe. Peacock v. Pun is, 

5 Moore 79. 

2. Where a landlord distrained beasts 
of the plough, though there w'ere other 
goods on the premises, he-is not liable 
to an action for an illegal distress, if he 


used due diligence to ascertain whether 
such goods were a sufficient distress 
without them; and he is not to be affect¬ 
ed by a subsequent sale at a higher price 
than was expected. Jenner v. Yolland, 

2 Chit. 167. 

Si C. G Price 5. 

(5) How pleaded. 

1. A plea of distress to an ac¬ 
tion for use and occupation, is no ai}. 
swer, unless it states how long the dis¬ 
tress was retained, or that it was legally 
taken. Dearev. Edmunds, 2 Chit. SOl- 

2. Where, to a declaration in assumpsit 
for coals obtained by the defendant from 
the plaintiff’s pit, the former pleaded 
that the pl^ntiff had distrained his 
goods for the same identical cause of 
action—Held bad, on special demurrer, 
assigning for cause, that it did not ap¬ 
pear by the plea that all the plaintifl‘’s 
damages were satisfied. Lees v. Wright, 

1 Dow. & Ryl. 391. 

(c) Right of, where waived. 

I. An agreement to take interest on 
rent in arrear, does not take aw'ay the 
landlord’s right of distress. Sherry v. 
Preston, 2 Chit. 245. 

(d) Ercessive, Remedy for. 

' 1. Case is a good form of action for 
an excessive distress for rent, though 
the tenant had tendered the rent due to 
his landlord before the distress was 
levied. BranscombfLady)v. Brydges, 

2 Dow. & Ryl. 256. 

S. C.^B.Sc C. 145. 

IV. FRAUDUtENT REMOVAL O? '-OISllS. 

1. In an action against the defendant, 
(a third person,) sued under the 11 Geo. 
2, c. 19, s. 3, for the double value of 
goods, for assisting a tenant in carrying 
off and concealing his goods and chattels; 
—The Court of Exchequer held, that after 
a verdict for the defendant they might 
notwithstanding grant a rule calling on 
him to shew cause why there should not 
be a new trial, where the Jury had found 
for the defendant against the evidence 
reported to have been given in the cause: 
and the fourth section of the same sta¬ 
tute, authorising the landlord to apply 
to magistrates, and empowering them 
to proceed to determine the matter, 
when the value is under 5.0/., in a sum¬ 
mary manner, and to issue their warrant 
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to It'vy tin* amount adjudged by dis¬ 
tress, does not oust the superior Courts 
of tlieir jurisdiction ; and it seems that 
If is not necessary to shew, in proof of 
concealment of cattle, that they were 


withdrawn from siglj^; if tliey have 
been removed to a neighbour's field, 
so as to cause the landlord difficulty to 
find them, it is siiHicient. ^itunlry {Hart.) 
V. Wlutrlan, y Price 301. 


DOCKS. 


See also tits. 


( Auction, 

( Tkustves. 


1. By the Acts of Parliament passed 
for building, improving, and maintain¬ 
ing the Lircrpool Doi k.^, the corporation 
(who are trustees for the purpose (»f 
earr\ ing them into execution) are au¬ 
thorised to levy certain rates and duties 
on the ships and vessels entering and 
going out of the port of l.hvrjxml: and 
they are cmpowcriA to borrow money, 
not exceeding (100,000/., for the maiu- 
lenance of the docks by sale (by auc¬ 
tion) of assignments of the rates and 
duties so imposed on the shipping, sc- 
eutii'g to the purchasers 100/. each, 
»v!ii, interest till jiiiid :—Held, that such 
assigiuiienls were not ;i mere chattel, but 


a charge upon the docks ; and there¬ 
fore, an interest in land. Hex v. fl'iti- 
staiilep, 8 Price 180. 

2. And under the statute 51 dco. iS, 
c. 148, a ship which cleared outwards 
from Liverpool to Hi. i)o»iiiif,o, where 
she discharged her cargo; relotided 
for London, atul there discharged that 
cargo; loaded again for Liverpool, and 
arrived there with the last-inent uincd 
trargo,—was held liable to pay a dockage 
rate, according to the rate payable from 
London only, and not from Si. Dum/ti^o. 
lAvcipool Jioe/is {'rrnf:leri>) w Clfad.<ito‘ir, 

r, M. iV S. 32K. 


DOWER. 


I. Wiuri lands were conveyed by 
.1. to sucli uses as H. should by deed I 
:i]>point; and in default of, and until 
afipointment, to Pm use of ii. in fee ; and 
/>. afterwards, in execution of thepowei, 
conveyed the said estates by deed of 
appointment to (’. in fee; and /»., at the 


time of making the appointment, w'as 
married:—Held, that liis wife was not 
dowable out of these lands, in case she 
survived him. Ucn/ v. 

5 B. & A. ,501. 

.S'. (’. Mad. 310. 


EJECTMENT. 


I. 

II. 

HI. 


IV. 

V. 

VI. 

VII. 


XITJLE or LESSOR 
ACTION OF, BETWEEN 
LORD AN» TENANT 


page 



aitkakance 

NOTICE TO ATi’EAIl 
CONSENT Riri.E 
PROCEEDINnS TO .IlIDUME 
where RtUl'LAU 


IMENT, I 


113 

114 

115 

118 

ib. 

ib. 

Ilf» 


VIII. SETTINU AMOK ANi> STAY-^ j j jj 

INO l*ROC'ELniN<.S - } 

IX. rtEAWlNGS - - - - - ib. 


1. TITLE OF LESSOR. 

See also Auto. tit. Cleroy. 

Div. II. Post, next page. 

Post. tit. Lease. 

1. II, S. devised his estate to his wife 
in fee, and died seised, leaving his widow 
and two sons him surviving. After his 
death, the wido« and the younger sou. 
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Tiile of Lessor. 


[EJECTMENT. I. 11.j 


Action of. 


by deed of bargain and sale, con\cycd 
tlie estate in fee to H, without the pri¬ 
vity of the eldest .son and heir-at-law of 
the testator. H. continued in undis¬ 
turbed po.sscKsioti of the estate for 
twenty-two years, and died possessed, 
bequeathing it to his children. Six years 
after //. entered into possession, iV. S. 
the eldest son and Jieir-at-law of 11. A'., 
made his will, .and devised all his real 
estate to his wife, and to his younger 
brother in trust for the life of the wife, 
and then to his i.hildrcn, and died three 
years afterwards, without ever disturb¬ 
ing Z/.’s possession:—Held, that the 
trustees might maintain an action of 
ejectment to recover the possession of 
the estate, notwithstanding the quiet 
enjoyment of U. tor twenty-two years. 
i)oc <L Sourer V. II all, ii Dow. & ilyl. 38. 

2. Where //. entered into an agree¬ 
ment with Ii., to sell land then in the 
posse.ssion of the liitter, on certain 
terms; and to execute a cont eyance in 
case A, should b- ioimd owner thereof, 
and could make a good title thereto; 
and agreed that in the mean time Ii. 
should remain in possession:—and A. 
afterwards brought an action of eject¬ 
ment against Ji., to try the title, with¬ 
out having demanded possession, or 
otiicrwisc deterniiued /l.’s tenancy:— 
Held, tliat the action ivas not maintain¬ 
able. Dor d. Nexobv v. Jackson, 

2 Dow. & Ilyl. 514. 
A. C. 1 B. & C. 448. 

.‘1. A copyholder, who had done 
fealty and attorned tenant to the lord 
of u manor, cannot, in ejectment, im¬ 
peach the lord’s title by setting up the 
right of a third person, unless the latter 
joins in resisting the title of the lessor 
of the plaintiff. Doc d. Jsepean f Hart.) 
V. liuddvn, 1 Dow. & Ilyl. 24-3. 

S. a. B. & A. G2G. 

II. ACTION OF, ISETWIiF-N lANDIiOBD .\Nn 
TENANT. 

I. Whore a tenant died intestate, in 
the possession of certain premises, and 
his widow, after continuing to occupy 
them for several years, and paying rent to 
the landlord, married a second time, and 
her husband entered into possession and 
paid rent for several years to the land¬ 
lord; and upon the death of the wife, the 
personal representative of the first hus¬ 
band obtained administration of his 
c.statc and eflerts, and brought an action 
of ejectmeut lo evict the second hui>- 


band:—Held, that the action was inaiii- 
tainal;^e, without giving a formal notice 
to quit. Doc V. Hradhnry, 

2 Dow. & Kyi. 706. 

2. A tenant may shew his landlord's 
title at an end, in ejectment brought 
against him by the latter: but where 
such action was brought by the revei - 
sioner, whose interest was the same as 
that of tlie tenant for life, and the tenant 
had paid rent to the reversioner:—Held, 
that he could not shew that the rever¬ 
sionary interest was at an end ; but he 
might shew some prior title in the person 
under whom he claimed to hold. Doe 
d, Cokmcrc v. Whitroe, 

. 1 Dow. & Ryl. N.P.C. 1. 

a. A demand of rent due from the lessee 
to the lessor, though made of a stranger, 
if made upon the land, is a sufficient de¬ 
mand, and need not be general, to sus¬ 
tain ejectment for a forfeiture for non¬ 
payment of rent, being lawfully dcuiaiid- 
ed. Doe d. iirook v. liiydgcs, 

2 Dow. t. Kyi. 25). 

4. The statute 1 4, c. 87, for 

enabling landlords more speedily to re¬ 
cover possession of lands and lencmcnts 
unlawfully held over by tenants, does 
not extend to the case of a lessee hold¬ 
ing over after notice to quit given by 
himself, wliere his tenancy has not ex¬ 
pired by cfHux of time. Doc d. Cardi¬ 
gan V. Hoc, 1 Dow. Ryl. .540. 

5. And where a tenant holds from year 

to year, without a lease or agreonieut 
in urifing, it is not witliin the first sec¬ 
tion of that statute. Doe. d. Bradford 
(Earl) V. Roc, 5 B. & A. 770. 

G. An agreement, in xi riling, of apart¬ 
ments for t/irfc months certain, comes 
withinthe meaning of the words 1 fh o. 4, 
c. 87,—where a party holds for any term 
or number of years certain, or from 
year to year. Doc d. HAitlipps v. Roe, 

I Dow. & Kyh 4.‘}3. 

S. C. 5 B. Sc A. 766. 

7. The rule nisi, calling on a tenant 
to enter into a recognizance under that 
statute, need not specify all the parti¬ 
culars thereby required, as the Coart 
may mould the rule conformably to its 
requisites in showing cairae. 

1 Dow. & Ryl. 433. 

S. C. 5 B. & A. 766. 

8. A landlord entered into an agree¬ 
ment with a tenant on the 2d .Tanuarg 
1815, to grant the latter a lease oi 
certain premises for ciglit years, the 
agri'ement to take effeci from the 10th 
October 1814;from which time the tenant 
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liaJ been in possession, yielding 2.v. Gd, 
yearly; pud m ca.si' be held Ov’V'.after 
tlie term, he was to pay 40.>. per day 
tor every day he retained possession. 
The lease was never granted:—At the 
expiration of the tertn, the tenant held 
over, alter having been served with a 
nine inonlIts’notice, to quit at the end of 
the year ibr which he held, wdiiclt should 
li si Inqqton after the expiration of half 
a year from the date of the notice. He 
V. as tlicn served with a written demand 
t'l’possession ; and the same paper rioti- 
/ied to him, that if he did not yield quiet 
jjosscssion, an ejectment would he 
brought;—Held, fir.st, that the tenant 
w.is not to be treated as a tenant fnwn 
ycru to yc-'r; and secondly, that the 
demand of possession was sullicient 
notice within 1 (//o. ■!, c, o7, so as to 
entitle the plaintilf to line bcnciit of the 
imdt'rtiiLiiig and security required by 
that statute. Dot d. ^higle^ei/(MurtjiiiA} 
V. liar, Dow. i\: IJyl. oGo. 

G. And ill,- lime '.vithiu wliieii tlioun- 
dertakii.g and .seeuiity n qnired by tha# 
statute shill! he givi-ii, is to he fixed by 
the Court at the lime ilii- riile is granted. 
Da. It. Ai!»hA(ii t^M'irjiii.s) v. Ijruuti, 

L' Dow. Uyl. G88. 

10. After ii lule granted under that 
sijitute in a cause « ntitled " Dac, <Sr. v. 
tii/c,” to vhieli the teiianl in posse.ssion 
appeared,—^judgment was entered up 
and execution taken out against the 
tenant hy mi/m :— Held no irregularity, 
Dae ('/. Ang^lvii i/ ( ^lanjiti.',) v. Brown, 

S Dow. ^ Ityl. .250. 

i 1. In proceeding in ejecUnent under 
the hist section of tiie above statute, the 
Court of C. P. on making a rule abso¬ 
lute (no cause being shewn) for the te¬ 
nant’s undertaking to give the plaintiff 
judgment, to be entered up against the 
real deiendant, and to enter into a re¬ 
cognizance in a reanonablc sum, condi¬ 
tioned to pay the costs and damages 
which should be recovered bytheplain- 
lilf ill the action ;—ordered the tenant 
to appear in the next succeeding Term, 
to find such bail as were specified in the 
former rule; and on no cause being 
shewn to that order, they directed the 
rule for entering up judgment for the 
plaintiff’to be made absolute. The Court 
can only give a reasonable sum for the 
costs of the action, and i.ot for the vicsnc 
profits, the amount of which must he 
ascertained by the Prothonotary. Docd. 
>%?npsoH V. lioe, (Tctnjilemun, tenant) 

(i Moore I, 


111. UEei.AU/viiox A^i) si'.uvue: anu 

lIEKEtX OE AOAINSI xill-. 

C.ASCAr, EJECTOIl, 

See Ante, tit. Ami:ni)mlnt. HI. 
tilso J)t\. V, Post, page ll.S. 

1. Wlu ic a .'leehiraliou was entitled ol 
a Term which hti'l noi arrived, and 
j there was no date to the notice, fiirtliei- 
than tlu' serviceof it:—Held to be an iu'- 
1 mtitcrial error. AnomiiHon:., 2 Cliit. 172. 

I 2. Put llie Court will grant a rule 
j for judgiticiU against the- casual’ejector, 

I wltere the" declaration was entitled by 
! ini.stake of a wrong'I'enn, as Jlihiri/ in- 
' steatl of Mn/iai lmus. Anani/inaiis, 

I • ‘i Chit. 1 73. 

3, So if the title to a dcclaiatioa is 

wrong, and the notice to appear thereto 
is correct, the defect in the title is eured. 
Anoni/moiiA, 2 Chit. 1 73. 

4. Wiiere the real del’endant’s name 
w-as inserted at tlu; beginning of the 
declaration, instead of the casual ejector, 
a ride for judgmi-nt against the latter 
may he obtained; hut the better course 
i.s tc aisicnd. AnanionoiiA, 2 Chit. 17 G. 

Where a declaration was entitled 
“ Doc on the ilcitii'ir of A. itni! tl. v. /J.,” 
and the ailidavit of the service of the 
declaration on tin; tenant in po.ssessioii 
was entitled “Dot on ttn (lrn:>.,c oj B. 
itmiA.x. the Court, nolw’iilistand- 
ing file variance between the avriuige- 
meiit of tlie lessors’ names, gave judg¬ 
ment against the casual ejector. Doc d. 
irort/‘Indian v. Biifc/icr, 2 Cliil. 1 7 I-. 

G. 'I’lie statute 48 (Bo, G, c. 1 5-2, s. 2, 
requiring an office copy of the deel.ira- 
tion to he written in the usual and ac- 
custonu'd manner, on which a duty of 
4d. ptr sheet is imposed;—it not having 
been the practice to write .such copies 
on both sides of the paper that 

the service of seventeen tdffce copies of 
declarations in ejectment, .so written 
and delivered to as many tenants in 
possession, was irri-gular. Doe d. Ir~wiii 
V, Rot, I Dow. & Uyl. .'3G2. 

7. Service of a declaration on two 

joint tenants who were also eo-partiiers 
in trade, is not sufficient to entitle the 
plaintiff’s to judgment against the casual 
ejector in the first .nstance, but there 
must he a rule to shew cause. Dor d, 
I'ield V. Roe, 2 Cliit. 174-. 

8. And the Court granted a rule nisi 
wlicre the service was on one of three 
tenants in j.-osscssion, and the affidavits 
did not stat'’ them to he joint ton.anis. 
Ris,ht d. ' V. If'long, 2 Chit, 17.7. 
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5). So, where tlifc scrvifc was on one and if he resists, such servant may he 
ol' tw'o joint tenanis. /Inoiii/nnius, trcale|||f, as tenant, and the declaration 

2 Chit. 170. may be served on him as such; and if 
10. And although service of the do- he docs not resist, it seems that the 
claration on one of three several de- lessor may treat it as a^ vacant posscs- 
fendants is not sulficient, judgment may sion. £>oe (I. Atkhm v. Roe, 
be ohtainf d against the other two. Doc 2 Chit. 170. 

<!. iMvr/ fii/V. .l/no/T, ‘2 Chit. 17 0. 18. A rule was made absolute for 

1 I. Judgment signed against the judgment against tlia casual ejector, 
casual ejector where the service of the where a rule nisi was served on the ser- 
declaration was upon the wife of the vnnt of tin- tenant on the premises, 
tenant in poss< .ssion, who had left this which were locked np, and nobody tlu-re 
kingdoni and was settled abroad. ./Joe j except "the servant, who had the l.eys ; 
V. Hoe, 1 Dow. it Kyi. .'ill. the declaration having been sewed on the 

12. Shrvice of the declaration on the servant nvidisr nearly the same cirenm- 

wife of the tenant in possession, W’ithont stances. Doe d. A!>iiis v. /iw, 
stating that it was served at the lius- , 2 (/hit. 181. 

band’s house, or on the premises, is ! ID. Service of the declaration on a 
insufficient to support a rtilc for judg- brotherofthe tenant in pos.session is bad, 
inent against the casual ejector. for want of an acknowdedginout by the 

(I. Rowsall V. K'Vfw/g, tenant that he had received it. 

2 Dow. 8r Kyi. SI. </. VieetiKUi v. Hoe, 2 ('liit. 180. 

13. The Court granted a rule to , 20. 'rise Court granted a rule n/si ti> 

shew cause why the service of the decla- ■ make the service of the declaratmu cm 
ration on a son of the tenant in posses- 1 the clerk ol' a public Iwuly i^.vho was 
sion (who .said that his father was unable greeted to be iijipointed by an Act of 
to attend to any business, .and a subsc- Parliament) good service; and the alli- 
quent admission by a person who the davit to ground such a motion nnist 
deponent believed was the wife of the not be entitled in the nal names of the 
tenant in possession, that her husband defendants. Anonymous, 2 Chit. 181. 
had received it,) should be deeincd good I 21. So, such rule was granted against 
service. Anonymous, 2 Chit. 183- [ the casual ejector, where the service of 

14. So service of the declaration, liy , the declaration was made on an attorney, 

leaving it with the daughter of tht te- who represented him si It'to be the agent 
nunt in possession (who was confined for the tenants in pos.sessioii, and con- 
by indisposition), coupled with an affi- sented to appear for tlieni. jlnonymons, 
davit that she acknowledged the receipt 2 Chit. 181. 

of the declaration, and that she had 22. Judgment may he entered up 
read it over and explained it to her against the gasual ejector, where the ser- 
mother before the essoign-day of the viceof the declaration was made on a per- 
Term, is sufficient for a rule nisi for- son wlio had the care of the tenant in pos- 
judginent against the casual ejector, session (a lunatic), and the management 
Doc d. Hoe, 2 Dow. & Kyi. 13. of his affairs, though not appointed by a 

15. Service of a declaration on the regular committee; and the rule/ o'-m’ in 

servant of the tenant in possession, with such a case should be generally to shew 
a subsequent acknowledgment from tlie c.iiise, without being directed to any 
attorney of the latter, that the declara- party in particular. Doc d. Aylesbury 
tion had been received, is sufficient for (Lord) v. Hoe, 2 Chit. 183. 

a like rule. Doe d. Texerell v. Snee, 23. The Court granted a rule nisi, 

2 Dow. & Kyi. 5. which was afterwards made absolute, for 
1C. Rut service of the di latation upon judgment against the casual ejector, 
the servant of the tenant on a Saturday, where the house was shut up, and no 
with an acknowledgment by the tenant tenant was in possession, and the dccla- 
on a Sunday, is insufficient for judg- ration was affixed on the most conspicu- 
ment against the casual ejector. Good- ous part of the premises. Doc d. Hill 
title d, Mortimer v. Notitle, v. Roe, 2 Chit. 178, 

2 Dow. & Ryl. 232. 24. Service of the declaration upon 

17. Where a servant of-the deceased the tenant in possession, must be before 
tenant remains in possession, the plaintiff' the essoign-day of the Term: but where 
ought to endeavour to get possession; the service was before that day, and the 
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explanation of it to tlic tenant in pos¬ 
session diti not take place till afMT;— 
Held, that tlic lessor of the plaintiff was 
not entitled to judgment. Doe v. hoc, 

1 Dow. & Ryl. 563. 

25. But an acknowledgment by the 
defendant of the receipt of the declara¬ 
tion, is not sutfieient to entitle the plain¬ 
tiff to judgment against the casual 
pjeifor, unless it be sworn that the ad¬ 
mission was before the cssoign-day. 
Dot’d. Thtdo/rv, Rue, 2 Chit. 180. 

26. An alBdavit to ground a motion 
that the service oi the declaration 
should not be deemed sufficient, stating 
tliiit the tenant kept out of the way, is 
insiiHicienJ, unless it states that the per-* 
son w!io serve .1 the declaration searciicd 
for the defomlant, and could not find 
him, or did not know where be was to 
be found, Ait-'ninmiui., 2 Chit. 177. 

27. And it slumld also state the Ix;- 

iirf of i!u- deponent, that he kept out of 
!h(‘ way to avoid being .served. Due d. 
Rutwn V . /'(>(, 2 Chit. 176. 

2S, And where there was no {terson 
in the house, tlic affidavit must state 
that tile party has absconded with a 
^icvv to avoid the service; or, at least, 
must swear to his belief of it. Doc d. 
1 . 07 U V. Roe, 2 Chit. 177. 

2P. A r>ilo for judgment against the 
ciusiial ejector, was made absolute on an 
affidavit wbieh stated that the service of 
the decharation had been made on a per¬ 
son believed to have been lel’t in posses¬ 
sion by the tenant, wlio was out of the 
way, and also on Ids attorney; and that a 
letter was sent by the twopenny-post, 
according to the attorney’s direction, to 
the tenant’s last place of abode. Anoni/- 
fiiuux, 2 Chit. 179. 

.30. And a rule nini was granted, where 
n appeared from circumstances that the 
parties understood the contents of the 
declaration, though the affidavit did not 
.state that it was explained to them. 
Anonumous, 2 Chit. 184. 

31. So, where the declaration was 

put through an iron grating to the de¬ 
fendant, w'bo was in Newgate. Wright 
d, BaijiiiiM, M'^rong, 2 Chit. 185. 

32. So, where the declaration was 
put on a table before the defendant, but 
could not be delivered to him, as the 
defendant’s son prevented the person 
from serving it. Jnonymofus, 2 Chit. 185. 

3,3. So, where the declaration was not 
read over or explained to the tenitnt in 
possession on whom it was serveij, but 


who subsequently acku^wletged that he 
had received it, and knew what it was. 
Doe d. 'J'huhii>!,oii w.lloe, j. Cliit. 186. 

34. But the Court will only grant a 
rtde nUi for judgment against the casual 
ejector, where the motion is grounded on 
an affidavit of the defendant’s acknow¬ 
ledgment, that he had endeavoured to 
avoid the service of the declaration. 
Anonurnous, 2 Chit. 186. 

.35. So, where the defendant’s attor¬ 
ney has acknowledged the receipt*of the 
dcclaratif u from his client. Anotnimous, 

2 Chit.'187. 

36. A rule nui can only he obtained 
in the first instance for judgment against 
the casual ejector, where the allidavit 
doe.s not state that the inipoit of ihr- 
declaration was explained to tin* servant 
to whom it was d'^liveivd. Animinnous, 

2 (’I'.'t.' 18.'. 

j 37. Service of the declaration on a 
servant of the tenant in jiossession, the 
latter having afterwards acknowledged 
the rcceijit of it, is suiiicient: hut the 
‘tiffidavit to ground the motion for judg¬ 
ment. should state when such acknow¬ 
ledgment was made. ..hioiii/Miuis, 

2 Chit. 187. 

38. In an affidavit on which to move 

for judgment against the casual ejector, 
in the ca.se of a vacant possession, where 
one copy of the declaration wa.s sworn 
to have been fixed on the premises, and 
another served on the lessee, but not on 
the premises, it is necessary to state that 
such lessee was tenant in possession at 
the time of such service. Doc d. Hen- 
I'looh v. Roe, 4 Moore .150. 

39. And if one part of the premises be 
vacant, and the other in the occupation 
of a tenant, it is sufficient for an affida¬ 
vit to ground a motion for judgment 
against the casual ejector, to .state th.at a 
copy of the declaration was served on 
the tenaiiL who occupied tiie one part, 
and that another copy was affixed on 
the door of that part which w.ss vacant. 
Doe d. Ex'uhs V . Rue, 4 Moore 469. 

40. Proof of the service of the decla¬ 

ration on the tenant in possession is 
sufficient, without producing the land¬ 
lord’s rule to shew tlr t tlic defendant 
comes in as landlord. t)oe d. Giles v, 
Wortdek, 5 M. & S. 373. 

41. If a person be named in the de¬ 
claration as one of the lessors of the 
plaintiff, without his authority, the party 
served with the declaration may, before 
appearance, move the Court,to have 
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such party’? naipc struck out oi’ the tic- | 
claration. Dot d. Shepherd v. Rot, i 

‘’Chit. iri. 

And see Doc rl. Hanmitk v. Fidls, 
5 Chit. 170. i’oKi. next pa^c. 

IV. Al-VFAUAKOF,. 

See also T)iv. VII. Post. 

1. In the Exchnftur, country eject¬ 
ments n\oved for in Terms not issuable, 
the defcmlant is entitled to four days’ 
time after the next issuable Term, to 
appear. Reg. Gen, 11. T. 30 Geo. 3. 

2 Chit. 370. S Price 504. 

2. But now in all country ojectnients j 

which shall be sc’-ved before the essoign- 
day, either oXMichatlnnis or En.sfcr 'I'erm, 
the time for tlie ajipcarance (jf the tenant 
in possession must be within four days 
after the end of sucli Michticlmax or 
Ea.ifer Term, and must not be post¬ 
poned till the fourth day after the end 
of Jliliiry or Tiii '7//Terms next respee- 
tivcJy iollowing. Gen. E. T- 

2 Geo. 4, .5 Moore O."?. 

In the E.veheijiicr, 9 Price 2.99. 

3. The lessor of the plaintiff, who claims 
as heir-at-law, cannot compel a person 
to appear and plead to issue in an action 
of ejectment, without serving him with 
a copy of a declaration, although the 
premises were unoccupied, and !i copy 
had been aflixed on the outer door 
thereof. Dot d. Younghiifihund v. Roe, 

G Moore 480. 

V. NOTICE TO APPEAK. 

And see Post. Div. VII, 

1. The notice at the foot of the de¬ 
claration in fjeetment, served in pursu¬ 
ance of the statute 1 Geo. 4, e. 87, must 
be signed by the landlord himself, and 
not by Richin d Rue, in order to give the 
landlord the benelit of that statute. 
Anonpmom, 1 Dow. & Byl. 435. «. 

2. But such notice need not be in 
the name of the plaintilf: but, if in 
the name of the le.ssor of the plaintiff, or 
even if it be signed by a wrong name, 
the Court will permit judgment against 
the casual ejector to be entered up. Good- 
title d. Norfolk (Duke) v. Noiitle, 

5 B. & A. 849. 

3. Where several tenants had been 
duly served with a copy of the declara¬ 
tion in ejectment, judgment may be 
entered against the casual ejector, al- 


though the notice at the foot of the 
declaration wa.s not addressed to any o. 
either of such tenants. Doe d. rc(n\seK 
V, Roc, If Moore 7.‘J. 

4. Judgment was granted against th<- 
casual ejector where the declaration was 
by original, and the notice to ap])ear at 
the foot thereof was as by bill, omitting 
“ wheresoever, tv c.”—and it w'as held 
immaterial. Doc d. Thoina.s v. Roe 

2 Chit. 171. 

5. The Court granted a rule jiixi for 
judgment against the casual ejectoj 
where the notice was in the wrong 
Term, but the tcnatit in possessioti wa?, 
afterwards informed of the mistake. 

i •Aitoni/mou.s, 2 Chit. 17). 

G. A declaration entitled of M. 7', 
54 Gf -f. .3, instead of ho Gcu. 3 ; luit 
the notice to appear was dated on tlie 
llih .Jdnutini, ISl.'), rctiuiring the tc'iiaiit 
to appear “in next 'renu,”—was 

held to be sullleient. (ioodliUc d. Jinn- 
gtr V. Roe, 2 Clut. 17 2. 

7. The Court granted a nue for judg¬ 
ment against the <-.'isual (jector when’ 
the notice to appear wa.s in “ Trinihs 
'J'enn next," instead of “ llilnrti'i'erw. 
next.” Doi V. Gretnes, 2 (’itit. 172. 

3. If the title to a d'. eltuatiou i- 
wrong, and the notice to ajtpc'c.r iherei(» 
is correct, the defect in the title is ciirtd, 
Anonyj.ioiis, 2 (’hit. I,'.!. 

VI. CUX.SLNT KtTl.r,. 

1. In every action of ejeelnient, the 
defendant must in ftitiue specify m tlie 
consent rule, for what premises lie in¬ 
tends to defend ; and must consent in 
such rule to confess upon the trial that 
the defendant, (if he defends as tenant, 
or in case he defends as landlord, that 
his tenant) was, at the time ol' the set - 
vice of the declaration, in the possession 
of such premises ; and if upon the trial 
the defendant shall not confess such 
possession, as well as lease, entry, and 
ouster, whereby the plaintiff shall not 
be able further to prosecute his suit 
against the said defendant, then no costs 
shall he allowed for not further prose¬ 
cuting the same, hut the said defendant 
shall pay costs to the plaintiflj in that 
case to be taxed. Reg. Gen. C.P. II.'J'. 
1821, .5MooreSI0, 

Softic Rule, 2 Brod. & Bing. 470. 

K. B. 2 Chit. 375-379. 

Erehajuer, 9 Price 299. 
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VII. X’ROCEEDINOS TO JUDGMENT, WilCUK 
UKOUEAR. 

1. I’he plaintiff, in an ejectment on a 
vacant possession, should proceed more 
rc^xdarly than in a contested possession ; 
anti if in sucli a case, havin'' obtained 
judgment, he shoidd neglect to take 
away the rule before the expiration of 
two days after the Term in which the 
rule was obtained, the Court will not as¬ 
sist him in the next I'erm. Anonijmms, 

2 Chit. 188. 

2. In country causes, though the de¬ 

claration has been served before Michael¬ 
mas I'erm. the Court will permit the 
plaintiff in HUari/ Term to have judg¬ 
ment against the casual ejector. Doe c/T 
fitot! V. lluCy 2 Chit. 189. 

J. So', though notice to appear was 
given in pMstcr Term, a rule absolute in 
the first instance for judgment against 
the casual ejector may be moved in 
Trlnifi/ 'I’eriTi. Ammiimous, 2 Chit. 189. 

4, Ilut it is too late to move for judg¬ 

ment against the casual ejector in Trinitt/ 
'IVnii, when the notice to appear w'as in 
the preceding ilJic/tMYwGJ Term. Anonij- 
vtou-c, _ 2 Chit. 190. 

5, Where the plaintiff was nonsuited, 
the defendant not having appeared to 
'onfess lease, t;mry, and ouster;—^.judg- 
nient may be signed on the first day of 
tlie ensuing Term, and a writ of posses¬ 
sion issued on the same day, although 
ilie posfea be delivered over at tlie 
time by tlie associate to the attorney 
jor the plaintiff. Doe d. Davies v. Roe, 

1 B. & C. 118. 

S. C. 2 Dow. & Ryl. 229. 

VIIL SETTING ASIDE AND STAYING PRO- 
CEEDINItS. 

See Doc d, Sutton v. Ridgway, 5 B. & 
A. .>29. Ante, page 90. 

Doe d. Iru'in v. Hoc, 1 Dow. & Ryl. 
562. Ante, page 115. 

1. Where the plaintiff obtained a vef- 
dict in ejectment, on a count on a sup¬ 


posed demise by a pdny, without his 
authority, and without ftis conc.irring in 
the action;—tlie Court set aside the 
verdict. Doc d. Ilammck v. Fillis, 

2 Chit. 170. 

And sec Doe d. Shepherd v. Rue, 
2 Chit. 171. Ante- last page. 

2. The plaintiff is not entitled to sign 
judgment against the ca.sual ejector un¬ 
til after the postca is brought in on the 
day in banc: but where, after verdict, 
by default of the defendant, the plain till* 
sued out a writ of possession pn the 6th 
Novetnber, without producing the postea, 
and executed it on the 12th, without any 
objection on tlve part of tlie defendant 
until afterwards;—the Court refused to 
sot aside the writ, il appearing that the 
defendant' had sustained no prejudice; 
and said that if he had, it was matter of 
reference to the Master. Doe d. Davis 
v. Williams, 2 Dow. & Ryl. 229. 

<S'. C. nomine Doe d. Daxis \. Roe, 
1 B.&C.118. 


IX. PI.E.AniNGS. 

1. The Statute 59 Geu. 3, c. 12, s. 17, 
empowers churchwardens and i/vcrscers 
to take lands and hereditaments in the 
nature of a body corporate; and declares, 
that in all actions brought in respect 
thereof, it shall be sufficient to name the 
churchwardens and overseers lor the 
time being, describing them as the 
churchwardens and overseers of the poor 
of the parish for which they shall act, 
and naming such parish :—Where a de¬ 
claration in ejectment by churchwardens 
and overseers contained two sets of 
counts, one describing them by their 
c>ffice without their names, and the other 
by their names without their office :— 
Held, that the objection, if any, was 
cured after verdict. Doe d. Orleton 
(C/iurch’Wt.rdens) v. Ifarpitr, 

I 2 Dow. Sc Ryl. 708. 


EMBEZZLEMENT.—See Post, tit Indictment. 
• ENCLOSURE.—See Post. tit. Inceosure. 
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ERROR. 


1. WHAT SltAtt «K, AS» 



WRIT OF, win;ar. set 

y 120 


ASIDE - - - pagej 


II. 

now FAR A SUPEllSEDEAS i 

1 ib. 


OF E.XECUTION - - 


in.' 

BAH. IN - - - - - 

- 121 

iv' 

PROCEEDINGS - - - - 

- ih. 


(a) When stayed pending 

1 ib. 


Writ of Error - - - 



(6) Irregularity in, what 

i ib. 


shall be, 4’ how Remedied 


V. 

JUDGMENTS IN - - - 

- ib. 


I. WHAT SHAtL BE, AND WRIT OF, WHERE 

SET ASIDE. 

1. On A writ of error brou^t to re¬ 
verse a judgmci-t of nonsuit in C. P, 
in an action brougtiC agaitlst an infant, 
it is no ground of error that be had 
appeared by attorney instead of by 
guardian. Bird v. Pegg, 

5B. &A. 418. 

2. On error assigned of a onsnomer 

of the Christian name of one of jthe 
pltuntiffs below, in the warrants of at¬ 
torney :—Held to be immaterial. D<e 
Tastet V. llucker, 6 Moore 1S5, 

S. Where tlie defendant executed a 
w’arrant of attorney to enter up judg¬ 
ment, with the usual release of errors 
and defeasance, and signed a written 
undertaking' therein, that n& writ of 
error should be brought, and tluj plain¬ 
tiff revived the judgment by scire fadas, 
to which the defendant pleaded, and 
the plaintiff had judgment, op which 
the defendant brought a writ of error; 
the Court of C. P. set it aside on mo¬ 
tion, although the defendant contended 
that it wRs a release of ^ror, and ought 
to have been pleaded; and that it did not 
apply to the judgment on the scire faCias. 
Baddebf f. Shafto, 8 Taunt. 434. 

•i. 

II. HOW FAB A SUrEKSEDEAS OF EXE¬ 

CUTION. 

Af 

1. The allowance of a writ of error 

does not stay execution, unless the de¬ 
fendant perfeets his bail in time. Stnilh 
V. Howard, 2 Dow. & RyL 85. 

2, Therefore, awritoferrucis no stfper- 


sedeus of execution, unless bail in error be 
put in, and notice thereof given witliin the 
time limited by the rules of Court. Aiten- 
bury V. Smith, 2 Dow. & Ryl. 85, n. 

3. Nor will it operate to stay proceed¬ 
ings, unless the party bringing it posi¬ 
tively states in his affidavit that there i.s 
error. Mee \, Hopkins, 

2 Dow. & Ryl. 208. 

4. Where hired bail, who were insol¬ 
vent, of whom notice had be^ given, 
and to whqm no exception was entered, 
became bail in error; end the plaintiff, 
treating the writ of error and the bail 
as nullities, entered up judgment and 
took out execution:—Held, that ffie 
execution was regular; and the'Court 
.^scharged the rule for setting it aside 
widi costs. Ward v. Levi, 

2 Dow. & Ryl. 421. 

S. C. 1 B. & C. 288. 

And sec Crum v. Kitchen, 1 ® C. 
269. n. 

5. The Court will not allow a party 
to enter op judgment, notwithstanding 
a writ of error, unless it is expressly 
shewn that it was brought for delay. 
Therefore, a declaration by the plaintiH 
in error, “ that he Would plague the 
plaintiff in the original action as much 
as possible,” is not sufficient, because if 
may be by other means than by writ of 
error. Fridham v. Budget, 

2 Chit. 191. 

6. And if a f^rty declares that he 
will delay a cause, and states the mcaus 
by which he will do so, viz. by a writ of 
error, theCkairt will compel him shew 
good cauB^IW'error. Anonymous, 

2 Chit. 191, 

7- The defendant having suffered 
judgment by default, in an action 
brought against him on bills of ex¬ 
change, sued out a writ of error, aftoi 
a notice to compute principal and in¬ 
terest :—Held, that the plaintiff could 
not take out execution, without some 
express declaration, cither by the de¬ 
fendant or bis attorney, that the writ 
of error was brought for delay, although 
the defendant had acknowledged the 
debt to be due before and after the 
commencement of the action. Hamilton 
v. Schofield, S Moore 45. 

8. Where the defendant’s ati.orney, on 
the taxation of costs, said that there was 
errte on the record, viz. - a variance bf 
tweeri the affidavit to hold to bail and 
the declaration ; an^e had pr^ously 
said that the plaintili^ould ns^r re- 
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cover tlie fruits of his judgment, as the 
defendant was not in a situation to pay, 
he never having paid such attorney a 
shilling on account of costs ;—the plain¬ 
tiff having been served with the allow¬ 
ance of a writ of error, and the defend¬ 
ant not having disclosed any other 
ground of error by his airidavit, the 
Court refused to set aside an execution 
■ssued after the allowance of the writ of 
error. Eicke v. SuXL-crbi/, 

1 U. Sc C. 287. 

An admission by an attorney’s 
clerk that a writ of error has been 
l)ruuglit for flelay, is not suiliciciit to 
prevent the w'rit from operating as a 
nufHTM’dca/i. Rnicroxc v. BoltanJ, 

2Chit. 1!)3. 

Ill, BAIJ, IN'. 

See Ante, tit. Bah,. I. 8. page 42. 

1. Uailinerror must justify in double 
the sum for which judgment was entered 
up. P/tillipwn V. Browne, 2 Chit. 105. 

2. Although it is a general rule not 
to grant time for adding and justifying 
bad in error, ■ in lieu of those of whom 
notice of justiiication has already been 
given, yet, if the bail are prevented 
from coming up by any misconduct of 
the opposite party, time will be given 
to put in other bail. Dvott v. Dunn, 

1 i)ow. & Kyi. 9. 

3. Though a writ of error has been al¬ 
lowed, yet, if bail in error be not after¬ 
wards put in, it will be of no avail, though 
the defendant ..i error has treated the 

writ as a nullity. -v. Nicholh 

(Oent.), 2 Chit. IOC. 

4. In an action of debt, upon a judg¬ 

ment recovered (by verdict) in frelaiiil, 
it is not necessary for the defendant, 
(having sudered judgment by default, 
autl brought^ a writ of error,) to pul in 
bail in error. Parkins v. Stewart {in 
error), 9 Price 1. 

5. Where, sham or hired bail, who 
wcjo insolvent and of whom notice had 
been given, and to whom no exception was 
entered, became bail in error ; the plain¬ 
tiff may treat the writ of error and the 

. bail as nullities, and take out execution. 
IVard V. Levi, 2 Dow. & llyl. 421. 

C. Where a plaintiff in error was also 
die jdaintiff below:—He’d, that he was 
not required'to give bail in error; and 
that the case was not within die statute 
y Jac. 1, c. 8 ; and having given bail by 


mistake, they were exonerated. Free- 
man v. Carden, 1 Dow. ft Ryl. 184, 

7. Where an indemnity bond ^'as 
given, conditioned to save the plaintiff 
.))armle.ss from the payitieut «>f an .an¬ 
nuity, “ (fnd from all actions, suits, rfe- 
mages, and costs which should he 
brought against him, or that he might 
sustain by reason of the non-j>ayinent 
•of the annuity:"—Held,-that this was 
not a money bond for payment of mo¬ 
ney only, within 3 Jac. 1, c, 8, requiring 
bail ution a writ of error brought to 
reverse a judgment in an action upon 
the bond. Flanagan v. ll'at Lins, 

2 Dow. it Kyi. 549, 

.S'. C. 1 B, & C. 310. 

IV. rRoer.nmsfi.s. 

« 

(«) When and / )W stain.d finding Writ 
of Error. 

1. A motion cannot be made to stay 
proceedings in an action on a judgment 
pending a writ of error, until bail have 
been duly put in and perfected. Abrn- 
ham V, Pugh, 5 B. & A. 903. 

(A) Irrcgularitif in what shall be, and lunj 
remedied. 

1. Sundaif is not one of the four day.s 
in the rule to appear to the writ of scire 
facias ijuare executionem non, allhougit 
it be not the last. Coodwin v. Sugar, 

2 Chit. 192. 

2. A scire facias ijuaie executionem 
non uKiy be tested liefore the return cf 
the writ of error. Breach v. Did son, 

2 Chit. 193. 

3. An irregularity in issuing an exe¬ 
cution for dauKagi's and costs in an 
original action, omitting costs in error, 
cannot be objected to. Auow/mous, 

2 Chit. 240. 

4. Where a party tendered a bill of 
exceptions at the trial, and brought a 
writ of error before the Judge had 
signed such bill:—Held, that he thereby 
waived the exceptions, and 'could not 
afterwards be permitted to append them 
to the writ of error. Dillon v. Parker, 

1 Bing- 17- 

V. JUDOMi,NTS IN. 

See Dunn v. Crump, 9 Bred. & Bing. 

809. Ante, tit. Damages, 2. page 96. 

1. The rule for judgment for the 
plaintiff on a writ of error from an infe¬ 
rior Court, where a verdict and judgment 

It 
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had been obtained' by the defendant in 
error ; and that it' might lie referred to 
tha Master to tax his costs upon tlie 
judgment; the defendant not having 
joined in error, in conformity to the usual 


sidC'bar rule to assign errors, — is not 
absolute in the first instance ; and tlic 
Court granted a rule imi. Hxvift v. 
Bottom, 1 Dow. A’ Ryl. 183. 


ESCAPE. 


f. J,l4r.lLlTy OF .SHERIFFS ANB ^ 

oniER oi’FicEiis - page j 


II. LviiiENcr, ------ ib. 

MI. VEKIUCT AND DAMAGES - - ib. 


1. tl-iniLlTV OF SHERIFFS AMD OTHER 
OFFICERS. 

1. I'lie Maishul of the Kings Ucncfi 
Prison is not liable to an action of 
escape for obeying the warrant of Com¬ 
missioners of bankrupt, in bringing be¬ 
fore them a bankrupt confined in his 
custody charged in execution, in order 
to be examined on the second day of the 
meeting of the Commissioners, though 
it is not the last rlai/ of examination. 
Spaicc-v. Jones, 1 Dow. & Ryl. ,‘J77. 

5. C. 6 B. & A. 705. 

2. In C. P. a bill may be filed against 
the tVarden of the I’iecl for an escape on 
the day after the essoign-day, entitled &l. 
of the Term generally; and if the plain- 
tilfgive a rule to plead on the first day 
the Court sits, he will comply with the 
rctpiisition of the statute 8 & 9 Ifl/L 3, 
c. 27, s. 12, jirovided he do not sign 
judgment within eleven days after the 
filing of the bill, linllon v. Kph s, 

i Moore 4.‘25. 


11. EVIDENIE. 

I. Where, in action for an escape 
against the sherifi) the writ in the former 
^tion was produced to connect him 
with his officer, on which was in¬ 
dorsed “ warrant to R.,” who, on being 
called, stated that he had delivered the 
warrant to another who did not produce 
it:—Held, that it should have been left 
to the Jury to say whether /!. acted 
under the sheriff’s authority, the in¬ 
dorsement being prirna f’ac evidence 
that he did so act. I'cnnor v. Phillips, 

5 Moore 184. //, 
S. C. 3 Brod. & Bing. 27. n. 
See Botvihn v. IPailhman, .5 Moore 18.1, 
Francis v. Nravc, G Moore 12U, 

•S. C. 3 Brod. A- Bing. 2(1, 
Post. tit. Evidence. 11. («) 9. ]G. 
page 1.2 4, 

Ill. VEKJ'JCT AND DAMAGES. 

« 

1. In an action of debt for an escape 
of a person in execution, the Jury must 
give a verdict for the whole debt. 
liobcilson V. I'aplor, 2 Chit. 451. 


ESCROW. 


1. It seems that ii is not necessary to 
shew iluit the intention that an instru¬ 
ment should operate us an cscroti, should 
be clearly expressed at the time of 


execution ; at all events, it is a question 
for the Jury to determine. Mitmo/v. 
Stair (F.arlJ, 2 B. & C. 82. 


ESSOIGN. 


1. The inierval between the cssoign- I ting of the Court of C. P.iiiust be tak*' 
day, and the first day of the actual sit- I as pari of the Term- Bolton v. Epks, 

I 4 Moore 42.5. 




[ KSTOPPEL.—ESTREAT. -EVIDENCK I.] 

ESTOPPEL. 

See Post. tit. Releasr. 


1. A defendant having executed a 
bond describing hinisclf as “ T. B. of C., 
in tlie county of N. Esq. f'—Held, on 
judgment of outlawry and error assigned 
•hereon, that by his own description of 
iiitiiselfin the bond,he was estopped from 


saying that he was not properly de¬ 
scribed in the writ, “ oi' a town, hamlet, 
or place,” witliin tlio words of tlie sta¬ 
tute of additions, 1 //<w. 5, e. .'5, Bonnet 
V. IVUkinsun, 1 Dow. & llvi. .lii.S. 

.S’. C. 5 B, A A. CS^h 


ESTREAT. 


I. Where the defendant, on beisg 
taken into -nstody on the 8th.L/wc, under 
.1 .hulge’s warrant issued against him on 
;ni indictment for a blasphemous libel, 
entered into a recognizance to appear 
Jind plead, within the first eight days of 
tlie ensuing Trinittf Term, and to try the 
cause at the Middlftcx Sittings after that 
Term, and pleaded not guilty, but did 
not give notices of trial or make up the 
record, either for the Sittings after 
7 riiulii or MkhaelmoH Term, nor was 
any rule obtained for respiting the es¬ 
treating of the recognizances; and the 


prosecutors gave notice ol' trial after 
Trinity and Ahv/mlmax Terms, but the 
causes were not tried in cither; bui made 
remanents to tl'C Sittings after Jlilary, 
and the defendant was ready to take his 
trial on both these occasions ; and the 
recognizances were estreated in JJilui ii 
Term, without any notice having 'ocen 
given to tin; defendant, or .any motion 
made by the prosecutors:—Held, thai 
the estreat was regular, and conformaltle 
to the ordinary practice. lie.i v. CfatL, 

5 B. 8: A. 7;>S. 


EVIDENCE. 


1. 

STATE CAPERS - - - page 123 


(</) Where Evtdenee - 

- ib. 

11. 

JUmCIAL AND LEOAI. fRO-7 
CEEDINC-S - - - 

121 


(fl) When admissible 

- ib. 

HI. 

rtJliLlC INSTRUMENTS - 

. ib. 


(a) When and how far ad- \ •• 

missihlc - - - - ^ ' ' 


IV. 

PRIVATE WRITINGS - - 

(a) Where Evidence, and'l 

- 125 

1 


herein of the proof and ' 
execution of Deeds - -J 

>■ ib. 

\ 


(a) J land-writing - - 

- 12G 

V 

iu'arsay and reputation 

- ib. 


{«') In what Vases admissible ib. 

VI. 
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- 127 


(«) To explain written In- j 

^ ib. 


struments - - - . ( 

V 

VII. 

DECLARATIONS - - - - 

- 128 


(ff) tVluH adtfiisstide - - ib. 


VIII. 

AUMISSION.S - - - 

- 

128 


(«) By Parties 

- - 

ib. 


1 

ii. 

1 

1 

- - 

ib. 


(0 - ifif' - - 

- - 

ib. 

IK. 

DEGREE OV EVIDENCE 

- - 

ib. 


(a) Vresumptht 

- - 

ib. 

X. 

NEGATIVE AVnRMRNT.S 


129 


I. STATE PAPERS. 




(a) Wheic Evidenei. 



See also Div. IV. (a) 2. Post. 

page 

125. 


1. 'rite Gazette is sulficient evidence 
of a proclamation iss.»ed under an order 
in council;—because sucb proclamation 
is a public act, regarding the‘ Crown 
and Government, and must pass the 
Great Seal before it can be admitted 
into the Gu-ette. Attorney General v. 
Theakstone, 8 Price 89. 
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II. JUDICIAL AND LEGAL PROCEEDINGS. 

I 

(fl) IVhen admissible. 

1. A printed copy of the “ Cinq 
Codes” of France, produced by tlie 
French Vice-Consul resident in Jjondon, 
who juirciiased it at a bookseller’s shop 
at l‘ans, was received as evidence of the 
law of France, upon which the Court 
would act. iMCon v. Higgins, 

1 Dow. & Ryl. NJ».C. 38. 

2. The notarial certificate and .seal 
verified by the British Consul, whose 
hand-writing is sworn to, .of the execu¬ 
tion of a power of attorney, executed 
in Amerien to a person in London, to re¬ 
ceive money here for the party abroad ; 
is not evidence i' a Court of Law of the 
duo execution of the instrument, with¬ 
out the aflulavit of the subscribing wit¬ 
ness. Ex parte Church, 

1 Dow. & Ryl. 324. 

3. On motion to postpone a trial, 

upon .nil aflidavit suggesting the absence 
ot’tlieeopy ofaji Jicial document in the 
tFcst Judies, which was material and ne- 
ee.ssary on the tri.al of the cause; the 
Court would not try the admissibility of 
the evidence, where it was objected that 
when such document arrived it could not 
bo admitted; but postponed the trial 
until it should arrive. Mackenzie v. 
JJndson, 1 Dow. & Ryl. 1.'59. 

4. In an action against three defend¬ 
ants, as partners, the office copy of an 
answer to a bill in Chanceri/, filed by one 
against the others, is admissible evidence, 
widiout producing the original, in order 
to tiistablish the partnershipand to 
prove the identity of the defendants, the 
clerk of their solicitor is a competent 
. witness to that fact, though he knows 
nothing of the defendants but from his 
intercourse with them professionally 
in conducting the suit in Chancery. 
Studdy V. Sanders, 2 Dow^ & Ryl. 347. 

5. Where the comraander-in-ebief 

directed a military inr(uiry to be held to 
investigate the conduct of a commission¬ 
ed officer in the army, who afterwards 
sued the President of such Court of 
Inquiry for a libel stated to be contained 
in his report and transmitted by him to 
the commander-in-chief;—Held, that 
such report w'as a privileged communi¬ 
cation, and properly rejected as evidence 
at the trial; and that an office copy 
thereof was also inadmissible. Home v. 
Bentirick, (Lord) 4 Moore 5GS. 

G, In an action on an indemnity bond, 


the postea was held sufficient evidence 
in proof of an allegation in a replica¬ 
tion, that the plaintiff was obliged to 
and did pay a sum of money, as and for 
the damages and costs recovered by the 
person against whose claims the obligor 
iiad become bound to protect the plain¬ 
tiff; where, in consequence of an ar¬ 
rangement between the parties, no judg¬ 
ment was ever entered up. JJarr'>p v. 
Bradshav!, 9 Price 3.59. 

7. It seems that the affirmation of a 
Quaker cannot be received in evidence 
to call on an attorney to answ'er tlic 
matters of an affidavit, wliich might 
make him liable to an attachment or to 
be struck off the roll. In re GcUibrand. 

1 Dow. & Ryl. 121. 

8. In an action of trover by the as¬ 

signee of the sheriff against the assignec.s 
of a bankrupt, for tiikifng goods which the 
assignee of the sheriff claimed under an 
execution issued before the bankruptcy 
against the bankrupt’s effects: ~- 
Hcld, that the .assignee of ilie sheriff 
must prove the judgment against the 
h.'inkrupt, as ,wcll a.s the writ of execu¬ 
tion, unless it appears upon the record 
or .hulge’s notes, that the defendants 
were the assignees of the bankrupt. 
GlaCicr v. F,vc, 1 Bing. 209. 

9. In>'an action of debt against the 

sheriff, to recover penalties for the ex¬ 
tortion of his officer, in tidving a larger 
fee than was allowed on the discharge of’ 
a person out of custody on giving bail: 
—Held, that the indorsement of the 
name of the officer on fhe writ was suffi¬ 
cient to connect him with the sherifl’, 
without shewing that such indorsement 
was made with his authority. Bo-aden 
v. Waithman, 5 Moore 18.3. 

And see IWmnr v. Phillips, Id. 18'I. 
(«). Ante. tit. Escape. If. 1. page 122. 

10. So, in an action against the sheriff 
for not arresting a defendant, proof of the 
indorsement of the officer’s name on the 
writ by a clerk in the under-sheriff’s 
office, is sufficient to connect such officer 
with the sheriff, and shew that the in¬ 
dorsement was made with his authority, 
without calling the officer himself, or 
producing the warrant under which he 
acted. Francis v. Neavc, C Moore 120. 

S. C. S Brod.&Eing. 126. 

III. PUBLIC INSTRUMENTS. 

(fl) When and how far admissible, 

1. In debt on bond against the surety 
of a deceased collector of taxes, condi- 
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tioned for the due performance of his 
duty as such, and for delivering to the 
obligee all books and accounts entrusted 
to his care; a collccting-book received 
hy him from his predecessor, for the 
faithful delivery of which to the obligee 
the defendant became surety; and on 
tbe death of the principal it was accord¬ 
ingly delivered to such obligee, contain- 
i.ig tlte names of the parishioners resid¬ 
ing within the parish for which the 
collector was appointed, and the sums at 
which they were rated; and the usual 
mark was made by him therein, oppo¬ 
site to some of such names, by which he 
indicated the receipt of the sums assessed 
on such parishioners:—Held by the 
C mrt of C. 1’. that the entries made in 
fiucli book were properly received in 
evidence at the trial, as it might be 
deemed a public book. Cow V. lEat- 

G Moore 355. 

S. C. 3 Brod. & Bing. 132. 

2. I'lic certificate of an agent for 
Lloyd’s at a foreign jmrt, ascertaining an 
aver.agc loss upon a cargo damaged by 
:'ca-walcr, is not of itself admissible 
ovidenice to shew the amount of the loss, 
ill an action brought by the assured 
the underwriter in this country. 
Ih'iiliCV. AJarryof, 2 Dow. & Rvh G{)G. 

6’. C. 1 B. & C. 173. 

IV. ratvATi: wujtin<ss. 

(<i) If hen: /v idcnce, and herein of (he 
proof and cxecullon. of Deeds. 

Hoc also Post. f't. lnsrEcTioN of Deeus. 

1. A stamped agreement for a lease 
of premises for seventeen years and a 
hall’, to which the plaintiff was no party, 
but made between the defendant and 
othei person^, from whom the plaintiff 
derived title to the premises, is admis¬ 
sible in evidence to prove the defend¬ 
ant’s promise to keep the messuages in 
lojiair. Di/cr v. Ashton, 

2 Dow. & Ryl. no, 
S. C. (not a. P.') 1 B. & (J. 3. 

2. Communications in oiHcial corre¬ 
spondence relating to matters of state, 
cannot be produced in evidence in an 
action by an individual against a person 
holding an otHce, for an injury charged 
to have been done i» -he exercise of the 
power given to him as such officer;— 
not only because such communications 
ate confidential, but because their dis¬ 
closure might betray secrets of state 


policy, which might be injurious to tlio 
interests of the country :—Nor can an 
extract be admitted relating to the par¬ 
ticular matter, because the whole must 
be read, or none. Amkrsony. Hamilton, 

8 Price 211, (w.) 

S. C. 4 Moore 593, (n.) 

2 Brod. & Bing. 15G. (w.) 

3. The date of a letter is evidence 
against the writer tliat it was written 
where dated. Anonymoas, 

2 Chk. 194. 

4. I'Cttcrs of a ytarty under whom the 
plaintiff does not claim, arc inadmissible 
in evidence to affect tbe title of the latter. 
Halford V. Dillon. 4 Moore .381. 

5. Where lands were granted in the 

occupation of a particuLar person who 
had died two years before the deed ‘ 
was executed:—Held, that for the 
purpose of explaining a latent ambi¬ 
guity in the grant, letters written by a 
third person to the grantees respecting 
the sale to them by the grantor, and 
purporting to be written by his direc¬ 
tion, were admissible in evidence, with¬ 
out shewing an express autliority from 
the grantor to write them. BeaumoiiC 
V, Field, 2 Chit. 275. 

S. C. (better reported) 1 B. & A. 247. 

6. The copy of an original letter, con¬ 
taining notice of the dishonour of a bill 
of exchange, may be given in evidence 
without notice to produce the original 
letter. Kinc v. Peaumont, 

3 Brod. & Bing. 288. 

7. In debt on bond against the 
surety of a deceased collector of taxes, 
conditioned for the due performance of 
his duty as such, and for delivering to 
the obligee all books and accounts en¬ 
trusted to liis care; a collecting-book 
received byjiim from bis jiredecessoi-, 
for the faithful delivery of which to the 
obligee the defendant became .surety ; 
and on the death of tlie principal it was 
accordingly delivered to such obligee, 
containing the names of the parishioners 
residing within the parish for which the 
collector was appointed, and the suras 
at which they w^ere rated; and the usual 
mark was made by him therein, oppo¬ 
site to some of siicii names, by which he 
indicated the receipt of the suras assess¬ 
ed on them; and receipts signed by him 
for money paid to him in his official 
capacity, were produced and received in 
evidence against the surety, on the exe¬ 
cution of a writ of inquiry:—Held in 
C. P., on a motion whether such receipts 
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ought to have been admitted, that tlie 
circumstances of the case did not war¬ 
rant either an actual or implicit autho¬ 
rity by the surety, to admit the receipts 
of the principal as evidence against him. 
Uoss V. Wuthnglon, 6 Moore 3b5. 

S. C. (} Brod. & Bing. 132. 

8. Two unstamped slips of paper, 
with “ I. O. U. 400/.,” and “ I. 0. U. 
2501.” written thereon, are neither pro¬ 
missory notes nor receipts, and there- 

. fore may be received in evidence in 
assumpsit for money lent. Childers v, 
Boulnois, 1 Dow. & Ryl. N.P.C. 8. 

9. Where assumpsit w'as brought for 
money lent in France, and unstamped 
receipts were produced in proof of the 
loan;—Held, that evidence could not 
be admitted to shew that by the law of 
that country such receipts required 
stamps to render them valid. James v. 
Catherwood, 3 Dow. & Ryl. 190. 

10. Where an assignment by deed of 
a lease of premises taken in execution, 
was made in th'* name and executed 
under the seal of office of the sheriff, by 
his under-sheriff:—Held, that such as¬ 
signment might be proved without shew¬ 
ing the appointment of the under-fehcriff, 
or that he had power by deed to execute 
instruments in the name of the sheriff. 
Doe d. James v. Brawn, 5 B. & A. 243. 

11. In an action for the use and oc¬ 

cupation of premises against the as¬ 
signees of a bankrupt:—Held, that the 
deed of assignment of the bankrupt’s 
effects, produced by the defendants at 
the trial under a notice from the plain¬ 
tiff .so to do, was admissible in evidence, 
without proof of the execution by the 
subscribing witness, as it appeared that 
two of the assignees had continued to 
occupy the premises afler^ the act of 
bankruptcy, and thereby claimed a bene¬ 
ficial interest under the deed. Orr v. 
Morke, 6 Moore 347. 

S. C. 3 Brod. & Bing. 139. ' 

12. If, upon a fair and diligent en¬ 

quiry, an atte.sting witness to a deed can¬ 
not be found, evidence of his handwrit¬ 
ing is admissibleand in accounting 
lor his absence, or the loss of a written 
instrument, general answers to enquiries, 
that nothing is known concerning them, 
are admisiiiblc in evidence; but decla- 
raticnis as to particular facts are not, if 
the party making them is capable effacing 
called as a witness. Due d. Johnson v. 
Johnson, 2 Chit. 196. 

; 13. Where, in an action of debt on 


bond, it was sworn that the deponents 
had learned that the attesting witness 
kept out of the way to avoid an arrest; 
—Held, that this was not a sufficient 
reason for dispensing with the attend- 
an(;p of such subscribing witness to 
prove the execution of the bond by the 
obligor; and evidence ofhis hand-writing 
having been given aliunde, on wliich the 
obligee obtained a verdict, the Court 
of C. P. ordered a new trial. J ipt \. 
Griffith, ‘ 6 Moore 538. 

(/') Hand-writing. 

See Taylor v. Cook, 8 Price 653. 

• 1. Where a feigned issue was directed 
by the Court to try a question as to 
the forgery of a signature to a warrant 
of attorney; and a verdict was found, 
establishing the genuineness of it upon 
evidence satisfactory to the Judge who 
tried the cause ; and in the cottrse of 
the trial, an inspector of ff.'utks, who 
had never seen the party write, was 
called to prove, that from his knowledge; 
of hand-writing in general, the sig¬ 
nature in question was not genuine, 
but an imitation ;—this evidence haviiig 
been rejected, the Court refused to dis¬ 
turb the verdict, on the ground that 
such evidence, even if admis.siblc, was 
entitled to very little weight; and that 
the issue being to satisfy the Court, a 
new trial ought not to be granted, un¬ 
less for a rejection of evidence which 
might reasonably have altered the vci- 
dict. Qjuasre —Whether such evidence 
be, in point of strictness, admissible at 
all ? Gurney v. Langlands, 

5 B. & A. 330. 

2. Where a witness prevaricated in 
his evidence as to the hand-writing of 
tlie defendant, as Indorser of a bill of 
exchange; and swore both negatively 
and affirmatively as to his belief upon 
the subject; and there was no other evi¬ 
dence of the hand-writing;—the Judge 
refused to stop the cause, leaving it to 
the Jury to decide what credit was dun 
to the witness. Beauchamp v. Cash, 

1 Dow. & Ryl. N.P.C. 3, 

V. HEARSAY AND RErUTATION. 

(a) In what Cases admissible. 

And see Divs. VII. IX. Post, page 128. 

1. The statute 16 & 17 Car. 2, c. 12, 
for making certain ri/ers navigable, 
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gave the undertakers therein nicntionud, 
power to make new cuts, &c. for the 
purpose of improving the navigation of 
sucli rivers ; but required them to make 
compensation to the owners of lands 
through which such cuts, &c. were ta 
lie carried, for any injury done to their 
property, according to the determination 
of Commissioners, or in pursuance of 
. greement between the parties ; but the 
act contained no clause giving the un¬ 
dertakers any power to purchase lands; 
nor did it recognize in them any right 
of soil in the beds or banks of the rivers 
intended to be made navigable.—Where 
therefore, a certain river mentioned in 
the act, was made navigable by certain 
iimlcrtaker! in 1702, and their successors 
exercised for a long scries of years acts 
of owncr.ship and enjoyment of the 
batiks, by cutting bushes, &c. ;^nd had 
granted a lease of hatches and sluices 
made iu one of the banks to an occupier 
of land adjoining thereto, for the pur¬ 
pose of irrigation, and there was no 
jtroof t)f any agrccnunit between the 
undertakers and the original proprietors 
of the land, for the purchase of the soil 
of the bank:—Held, that evidence of 
;ifts of ownership and enjoyment exer¬ 
cised by the undertakers on other parts 
of the line of the navigation, W'as inad¬ 
missible to shew their title to the locus 
in (juo, unless unity of title and character, 
between the locus in quo atid the other 
pans of the Une of iiavigatiun was pre¬ 
viously estublishcd. Hollis v. Gold finch, 
2 Dow. & Ryl. 31G. 

a. V. 111. & c. 205 . 

2. Evidence of reputation is admis¬ 
sible on a ([uestion as to private rights, 
i tz. wlicthei a place is ttr is not parcel 
of a slieop walk. Daiics v. Lezeis, 

2 Chit. 535. 

VI. pARor,. 

{a) To explain written Inslrumcnts. 

St'c liiaumont v. Field, 2 Chit. 275. 

Ante, page 125. 

1. Where a bill was filed as of 
Hkltitclmtis I'crm generally, with a spe¬ 
cial memorandum that it was filed on 
the last day of that Term; and it appear¬ 
ed that the demand and refusal were 
on the day after the Tei.n :—Held, that 
Jn order to sustain the action, parol 
evidence was admissible to shew th.if 
the bill was not actually filed until the 


24tlj December, Wilson v. Oirdlestonc, 

1 Dow. & Ryl. 488. 

S. C. 5 11. & A. S47. 

2. By a memorandum of adjustment 
indorsed on the back of a policy, it was 
stated that a particular average loss of 
54/. per cent, had been settled between 
the plaintift’ (an undcrw'ritcr) and the 
defendant:—Held, that parol evidence 
was admissible to shew, that by a pre¬ 
vious arrangement, it was agreed that 
if the other underwriters paid a less 
sum, the surplus should be repaid. 
Russell V. Dunskep, 6 Moore 283. 

. 3. A. by deeds of assignment, and 
bargain and sale, assigned and sold 
respectively an unexpired lease of pre¬ 
mises, and the fee simple of a messuage, 
to B. ; and in each instrument re¬ 
cited that he had received the purchase- 
money, and on the back of each, wrote 
a receipt for the purchase-money in full: 
after which, a memorandum of agree¬ 
ment, not signed or stamped, was drawn 
up between the parties, reciting that B. 
had lately purchased of A. Jic prcini.ses 
in question; and that A. being indebted 
to B. in the sum of 100/., had agreed 
that the same should be considered as 
in part payment of the said purchase- 
money ; but it being understood, tliat in 
case the dividend about to be paid by A, 
to his creditors should not amount to 
twenty shillings in the pound, then that 
A. was to do work for B. in his line of 
a buildtr, to the amount of such defi¬ 
ciency ; and i'urther, that B. was to re¬ 
tain in his hands the sum of 601. to be 
also considered as in })art j).'iyment of 
the said purchase-money; and ibr which 
said sum II. was to do and i)crform 
work for A. in his line of a plumber and 
glazier. — Indebitatus assumpsit being 
brought by to recover the money 
actually du(' to him, as the purchase- 
money of the premises in question, the 
declnr.-ition alleging that the sum was 
due for and in respect of divers tene¬ 
ments, &c. sold by the plamtift* to the 
defendant, and that thercupoji, in consi¬ 
deration that the plaintiff would take the 
work and labour of the defendant as 
a plumber and glazier, at reasonable 
])riccs, to the extent of the said debt, in 
payment and satisfaction thereof, tlie 
d(.‘lciulant undertook to do and perform 
for the plaintiff ail such work and 
labour as he might require, to the ex¬ 
tent of the said debt; averring readiness 
of the plaintifl'to receive llic work, and 
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refusal of the defeqdatit to perform it:— 
Held, that ncitlier the agreement nor 
parol evidence of the contents was 
admissible to shew that the considcra* 
tion-money had not been paid. Baker 
V. Dcuej/, 8 Dow. &: Ryl. 99. 

But see S. C. 1 B. & C. 701. 

VII. DECLARATIONS. 

(a) Wien admissible. 

-1. In trover for a deed, which the 
defendant admitted he detained at the 
request of J. S., and in the detention 
of which the latter was substantially 
interested:—Held, that the declarations 
of S. in favour of the plaintffTs 
claim were p» tperly admitted in evi¬ 
dence ; but that he himself could not be 
examined as a witness. ♦ llafrison v. 
Vallance, 1 Bing. 4.'). 

2. Declarations made by a widow, in 
the possession of premises for more than | 
twenty years, that she held them for I 
her life only, t..id that after her death I 
they would go to the heirs of her hus¬ 
band, are admissible in evidence to 
negative the fact of her having had 
twenty years’ adverse possession. Doe 
d. Human v. Pettett, 5 B. & A. 223. 

8. Declarations made by a bankrupt 
before and after the issuing of a com¬ 
mission against him, are inadmissible 
in evidence to shew that it was founded 
in fraud. Llot/d *. Hcathcotc, 

5 Moore 129. 

And see Thomson v. Bridges, 2 Moore 
376. 

VIII. ADMISSIONS. 

(e) By Parties. 

1. Where a witness was called to 
prove a conversation with the plaintiff, 
in which the latter proposed to refer the 
matters in dispute between him and the 
defend.Tnt to the arbitration of the 
witness; which being refused, the plain¬ 
tiff admitted that he had received on 
account of the defendant a larger sum 
than his dcinand in the action Held, 
that the w'hole of this conversation 
ought to have been received in evidence, 
althougl^the plaintiff requested the wit¬ 
ness tb .state the conversation between 
him and the plaintiff to the defendant, 
to induce the latter to compromise. 
'lytamsonv. Austin. 

. 2 Dow. k Ryl. 358. 


(5) By Agent. 

1. Where an attorney’s clerk admit¬ 
ted, on the taxation of costs before the 
Master, that the cause in w'hich the 
costs were taxed was conducted by his 
employer from motives of charity, on 
behalf of the plaititiff;—Held, that the 
clerk was such an agent as to bind hi!- 
mastcr by such admission. Ashhovrn’ 
V. Price, 1 Dow. & Ryl. N.P.t.-. 48. 

2. Where letters betw’cen parties 
shewed that an insurance broker h.td 
considered himself as dealing with one 
of the owners of a ship otdy, and a- 
having insured for him alone; they 
lyere held to be conclusive against the 
broker, as fixing liim with an agency 
for bis correspondent solely, liobnt'. 

V. Ogilby, 9 Price 20;). 

* 

(c) By IVift. 

1. Admissions made by the defend¬ 
ant’s wife, who served in h -r hu.sband’s 
shop, and conducted his business in 
his absence, may be given in evidence 
I against her husband, on an application 
to pay for goods before sold, and de¬ 
livered at the shop. Clifford v. Burton, 

' 1 Bing. 199. 

IX. DEGREE OF EVIDENCE. 

(«) Presumptive. 

1. Where the defendant’s ancestor came 
into possession of certain lands seventy 
years ago, as a creditor under a judgment 
obtained against the then owner, and the 
defendant’s family had continued in pos¬ 
session ever since :—Held, that the origi¬ 
nal possession not having been taken 
under any conveyance, the length of pos¬ 
session was only primA facie evidence, 
from which a J ury might infer a subse¬ 
quent conveyance by the original owner, 
or some of his descendants ; but that a 
might he rebutted by other evidence; 
and that the Jury were not to presume 
•such conveyance from length of posses¬ 
sion, unless they were satisfied that .such 
conveyance had actually been executed. 
Doe d. Fenwick v. Reed, 

5 B. & A. 232. 

2. A grant of wreck froir. Henry 2, 
to the Abbey of C., by all their lamU 
upon the sea, confirmed by inspexitntts 1 ^ 
Henry 8 ; and a subsequpnt grant by 
him of the island of Jf. and its shores. 
belonging to the late Abbey of C., sup- 
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ported by evidence, that between forty 
and fifty years ago the proprietor of the 
island of B. raised an embankment across 
a small bay, and had ever since asserted 
an exclusive right to the soil, without op¬ 
position :~Held, that although the usage 
of forty years’ duration could not of itself 
establish such exclusive right, or de- 
stro}' the rights of the public ; yet, that 
it was evidence from which prior usage 
to the same effect might be presumed, 
and which, coupled with the general 
words contained in those grants, served 
to establish such right. (Uiad v. Tilsed, 

5 Moore IS5. 

3. Wlierc the lessees of a fishery had 
publicly landed their nets on cert»in 
p.,rts of t.ic bank of a river for more 
than twenty years, and had occasionally 
sloped and levelled such landing-places ; 
altliough no evidence was offered at the 
trial to shew that the owner of the soil, 
or any person claiming under him, had 
any knowledge of the lessees’ landing 
their nets:—Held, that as such acts 
could scarcely have been exercised with- 
«‘Ut such knowledge, it was properly left 
to tlie Jury to presume a grant of the 
right of landing nets to the lessees of the 
fishery, by some former owner of the 
soil. Oral/ v. Bond, 5 Moore .527. 

4. The statute IG & 17 Car. 2, c. 12, 
for making certain rivers navigable, 
gave the undertakers therein mentioned, 
power to make new cuts, &c. for the 
purpose of improving the navigation of 
such rivers; but rerptired them to make 
compensation to the owners of lands 
tbrougb which such cuts, &c. were to be 
carried, for any injury done to their pro- 

i )crty according to the determination of 
Commissioners, or in ymrsuanco of agree¬ 
ment between the parties ; but the act 
cont.tincd no clause giving the under¬ 
takers any power to purchase lands ; nor 
did it recognize in them any right of soil 
in tlie beds or banks of the rivers in¬ 


tended to be made navigable. Where 
a certain river, mentioned in the act, was 
made navigable by certain undertakers 
in 1702, and their successors e.xcrcised 
for a long scries of years various acts 
of ownership and enjoyment of the 
banks by cutting bushes, &:c.; and had 
granted a lease of hatches and sluices 
made in one of the banks to an occupier 
of land adjoining thereto fiir the pur¬ 
pose of irrigation, and there w'as no 
proof of any agreement between, the un- 
dcrtal ers and the original proprietors of 
the land for the juirchase of the soil of the 
bank :—Held, that such an agreement 
could not be presumed from these acts 
of ownership and enjoyment, wiion op¬ 
posed to similar acts exercised by the 
occupier of the adjoining land; and that 
the act of Parliament afforded strong 
evidence against sucli presnmjuion. 
Hollis V. Goldfinch, 2 Dow. &Rvl. 31G. 

S. C. 1 B. & C. 205. 

5. Tw'cnty years’ regular usage, un¬ 
contradicted and unexplained, is cogent 
evidence for a Jury to pre.sumo that a 
custom for the steward of a manor to 
mmimte rite Jury to serve on the Conrt- 
leet, at the election of the mayor of a 
borough, is an immemori.al custom. 
Hex Jolhff'c, 3 Dow, & Hvl. 240. 

S. C. 2 B. k C. 54. 

X. NECAXIVE AVERMENTS. 

1. On an agreement to pay 100^. if 
the plaintiff would not send herrings for 
a twelvemonth to the London market, 
and particiil.irlj’ to the house of J. S. ; 
and the plaintiff proved he Inad sent no 
lierrings during tlie twelvemonth to that 
house:—Held sufilcicnt to entitle him 
to recover, no proof being given by the 
defendant that the plaintiff had sent her¬ 
rings within the year to the London 
market Calder v. Hutherford, 

.3 Brod. & Bing. .S02. 


EXCISE. 


MATTERS RET.VTIVE TO WINE. 

See Seuart v. Denton, 2 Chit. 45G. 
Post, page 1 34. 

1. The regulations of the 27 Geo. 3, 
13, s. S, do not apply to the tempo¬ 


rary allowances on i’orcign wines granted 
bv the 27 Geo. 3, c. 31 ; and such allow- 
ance.s may be claimed, though the wines 
were <'xported moiC than tliree years 
after importation. Whitmore v. PapHlon, 

2 Chit. 628, 
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1. The statute 53 Geo. 3, c. 127, sub -1 
stitutes the writ de coniumace capiendo •. 
for the old writ de cxcomtnunicatu capi -, 
endo; and directs that the former shall 
be considered in the same way, and be 
open to the. same objections, as the lat¬ 
ter:—^^Therefore, where a defendant was 
committed by an Ecclesiastical Judge of 
appeal for contumacy in not paying 
costs, ahd the xignijicavit only described 
the suit to be “ a certain cause of appeal 
and complaint of nullity,” without shew¬ 
ing that the defendant was committed 
for a cause within the jurisdiction of the 
Spiritual Judge:—Held, that the de¬ 


fendant was entitled to he discharged on 
habeas corpus. Rex v. Dugga-, 

1 Dow, & Ryl. 4C0. 

S.C.5B.8e A. 791. 

2. But a Spiritual Judge has no juris¬ 
diction over the trustee under a testator’s 
will:—Therefore, where a trustee was 
committed upon a writ de contumuee ca¬ 
piendo under the above statute, for not 
exhibiting an inventory and account of 
the goods of his testator, the Court, 
on his being brought up by habeas corpus, 
ordered him to be discharged. Hex v. 
Jenkins, 3 Dow. S; Ryl. 41. 
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I. WRITS OF. 

(a) When and how sued out and executed. 

See Priest v. Milnes, 2 Chit. 114. Ante, 
page 68. 

Post. tit. Fraudulent Conveyance. 

1. In order to prevent the fraudulent 
issuing of %vrits of execution, without 
judgments to support them;—it was 
ordered that the sealer of the writs in the 
Court of King's Bench should not seal any 


I writ off eri facias, or capias ad sathfua- 
endum, without having th^ judgment 
paper, posteu, or inquisition, produced 
to him ; and it was further ordered, 
that the attorney concerned for the 
plaintiff in the cause, or his agent. 

I should, upon all bailable mesne process, 
and every writ of attachment and fen 
facias, and capias ad sedisfaciendum, in¬ 
dorse the place of abode and addition 
of the party against whom the writ is 
issued, or such other description of J»im 
as such attorney or agent might he alth. 
to give. Reg. Gen. H.T. 2 & 3 Geo. 4, 

1 Dow. & Ryl. 471. 

5 B. & A. 5G0. 

2 Chit, .377. 

2. A fieri facias and a capias ad satis¬ 
faciendum may issue at the same time, 
the one against the goods, and the other 
against the person of a defendant. Prim¬ 
rose V. Gibson, 2 Dow. & Ryl. 193. 

3. Where a verdict was found for the 
plaintiff at Nisi Prius for tlie damages 
laid in the declaration, subject to llie 
award of an arbitrator who declined pro¬ 
ceeding in the reference, he having been 
previously consulted by one of the par¬ 
ties in the cause:—Held, that the plain¬ 
tiff was entitled to issue judgment and 
execution against the defendant forth¬ 
with for the damages found by the Jury, 
utdess he consented to refer the damages 
to another arbitrator. Woolley v. Clai k . 

2 Dow. &‘Ryl. 158. 

S, C. nomine Woolley v. Kelb/, 

IB. AC. 68. 
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11. CAPIAS AI> SATISFACIISNUCM. 


(fl) When and how sued out, and on what 
grounds quashed. 

1. Vtlwte a fieri facias was issued, and 
goods taken under it were sold for a 
part of the debt, a capias ad satisfacien¬ 
dum for the remainder cannot be issued 
until the sheriff has finally returned the 
tier/ facias. Wilson v. Kingston, 

2 Chit. 203. 

2. It seems that a capias ad satisfa¬ 
ciendum may be sued out, and the de¬ 
fendant arrested thereon before the 
return of a writ o{ feri facias previ¬ 
ously executed by entering on the pos¬ 
session of the defendant’s goods, as soon 
as the writ of fieri facias is withdrawn, 
if| during the whole time of such pos¬ 
session by the sheriff, a person is also 
in possession of the same goods, under 
a distress for rent. Ed/.wnd v. lloss, 

0 Price 5. 

3. A plaintiff will not be permitted, 
on motion in the Court of Ejnchequer, 
to quash a writ of capias ad satisfacien¬ 
dum, sued out by him and lodged w'ith 
the sheriff for the purpose of fixing the 
defendant’s bail in the usual course, on 
the return of non cst inventus, where the 
defendant has voluntarily surrendered in 
discharge of his bail before the return of 
the ca. sa. and afterwards become bank¬ 
rupt ; although the plaintiff undertook 
to enter an exoncretvr on the bail-piece, 
and make an affidavit that it was never 
intended to take the defendant in execu¬ 
tion upon the tv. sa. Stott v. Smith, 

8 Price 512. 

Quterc —How <^ar the practice of mak¬ 
ing such formal return of non est inven¬ 
tus is sustainable; or whether it is not 
an abuse of process ? 8 Price 512. 


HI. FIEKI FACIAS. 


(«') Rdation of, and how sued out. 


See also Post. tits. 


■Extent. 

Prisoner. 


1. Where a fieri facias is sued out 
after a scire facias on a judgment, al¬ 
though the latter writ is unnecessary, 
ihe fieri facias must be grounded on the 
scire facias, and cannot he issued in the 
commop form. Dai L v. Korton, 

1 Bing. 133. 

2. A writ of fieri facias having issued 
against a debtor at'the suit of one cre¬ 
ditor, and before it was executed' the 


attornies of another creditor having in 
the mean time obtained a warrant ujjon 
another jtar? facias from the same sheriff, 
directed to their clerk, and executed it 
before the prior execution was put in ;— 
Held, that the attornies were liable to the 
sheriff (who had made a return that he 
had ■ levied the money under the first 
writ, and had in fact paid the amount of 
the debt to the creditor) to refund the 
money levied under the second execu¬ 
tion, in an action for money Itad and 
receiv’d to his use. Saule v. Payntcr, 

1 Dow. & Ryl. 307. 

(5) What may be taken under. 

1. Ranges, ovens, and set pots, affix¬ 
ed to a house built by the person against 
whom an execution has issued, cannot 
be taken by th.; sheriff under a writ of 
fieri facias. Wynne v. Ingkby, 

1 Dow. & Ryl. 247. 

S. C. 5 B. & A. G25. 

2. Where mill-machinery and a mill 

were demised to a tenant for a term, and 
he severed the machinery from the mill 
without the consent of his landlord, and 
it was afterwards seized by the sheriff 
under aferi facias and sold by him :— 
Held, that no property passed to the 
buyer under such sale. Fat rant v. 
Thompson, 5 B. A A. 826. 

3. Under an execution by A. against 
B., the Court of C. P. refused to order 
the sheriff' to pay over money in his 
hands, levied on an execution by B. 
against C. Fad/Uld v. Brine. 

3 Brod. & Bing. 294. 

(c) Sheriff's Authority and Duty in 
executing. 

See Rexv. Carlisle, I Dow. & llyl, 474. 

Post. tit. Sheriff. 

1. Growing crops of a tenant having 
been seized under a fieri facias, a writ of 
habere facias possessionem was subsequent¬ 
ly delivered to the sheriff m an eject¬ 
ment, at the suit of the landlord, founded 
on a demise made long before the issuing 
of thcficri facias: —Held, that the sheriff 
was not bound to sell the growing crops 
under the„/<cn' facias, as they could not 
be legally considered as belonging to 
the tenant, the latter being a trespasser 
from the day of the demise laid in 
the declaration of ejectment; and that 
the sheriff was not bound to allow to 
the landlord a year’s rent under the 
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8 Anne, c. 14, that statute conteinplat- r 
ing an existing tenancy at the time of j 
the execution; which, under the circum¬ 
stances. must he taken to have ceased 
on the day of tlie demise in the eject¬ 
ment. Hud^sonv. dascoi^ne, 

5 B. & A. 88. 

2. Where a sheriff' has taken posses¬ 
sion of goods and chattels under a Jieri 
facias, his officer should continue the 
possession; or, if he ntay abandon it 
even necessarily for a time, lie must 
clearly and satisfactorily account for so 
doing, in order to sustain his right 
agfiinst otliers afterwards claiming 
under legal authority to seize the same 
goods; and in case of an abandonment 
on the return-day of the writ, posses¬ 
sion cannot afterwards lie resumed. 
Acklaml v. Vaynttr, 8 Price 05. 

S, Where a sheriff’ had seized goods 
of a debtor under a feri facias deliver¬ 
ed to him by a judgment creditor, and 
executed a bill of sale of them to the ■ 
creditor, and given him possession; 
—a /ri an facias issued by the Crown, 
on a judgment entered up for pcnaltie.s 
incurred by the debtor for frauds on the 
revenue, under a verdict obtained on an 
information filed before the subject- 
creditor's judgment, comes too late; for 
the property in tlie goods becomes, by 
the bill of sale, eomjiletely altered;— 
and in such a ctise the sheriff' might 
well return nuUa bona: —If, however, 
any of the goods included in the bill of 
sale have hie-cn made chargeable with 
the duties of Excise in arrear, on a 
breach of the Kevenue Laws, on w'hich 
the infonniuiou was founded, the Ciown 
will be entitled to a verdiet for the value 
of such goods, notwithstanding the sale; 
and the return of niilla buna will not be 
a good return as to them. Aifamcif- 
Gencral v. I'urf, 6 Price 364. (a). 

4. In an action against the sheriff' fur 
removing goods under an execution, 
without satisfying the landlord’s claim 
of a year’s rent:—Held, that a notice 
to the sheriff', before the removal, stat¬ 
ing thai a year’s rent was duo from the 
tenant to the mortgagor (naming him), 
and the mortgagees of his estates, jnid 
signed by the receiver of the rents, is 
sufficient, although such receiver was 
not appointed by the mortgage-deed; 
and that it was the duty of the .sheriff*to 
levy for the rent in the first instance, 
and then for the ('xecution; and he 
must retain a sufficient sum to satisfy 


I such rent, before he remove any of the 
I goods from off the premises. Collier v. 
Speer, 4 Moore 473. 

(</) Landlords Claim for Rent. 

1. In an action against the sheriff for 
removing goods under an execution 
without satisfying the landlord’s claim 
of a year’s rent:—Held, that a trus¬ 
tee of an outstanding satisfied term, 
in trust for mortgagees, and to attend 
the inheritance, must be considered a 
landlord within the statute 8 Anne, c. 14, 
s. 1, and entitled to maintain such action. 
Culper v. Speer, 4 Moore 473. 

* IV. SEOUESTRAIU VACIAS. 

I. Where a bishop granted sc(|uestra- 
tion against die cff'ccts of a clergyman 
within his diocese, be stands in the same 
situation as sheriff', and the Court has 
the same power over him as over that 
[■ officer. Therefore, where four writs of 
sequc.stration had issued against 
efl'ects of a clergyman, at the same time 
and by the same attorney, at tlie suit of 
diff'event persons, and they had been 
[ placed so as to defeat the execution of 
! the plaintiff, who was entitled to prio¬ 
rity ; the Court ordered the bishop to 
return what he had levied, and give 
jirecedcnce to ilic writ issued at the suit 
of the plaintiff, liix v. Jjoniton fiishnp). 

1 Dow. iv Hyl. 486. 

V. EXECUTrON, WHEN SET ASIDE. 

1. The Court of Exchequer refusad to 

set aside an execution against the goods 
of a person, who, having been discharged 
under an Insolvent Debtors’ Act, gave 
a note to his creditor, (the plaintiff’,) foi 
the part of the debt which was not paid 
under the assignment: and held, that 
where the remedy is taken away and not 
the debt, the latter might still be the 
ground of a futiiire promise or security. 
Best V. Barker, 8 Price 533. 

2. But an execution sued out against 
the goods of a defendant on a judgment 
recovered, was set aside, and the money 
which had been levied under it ordered to 
be restored • the defendant having been, 
pending the action, discharged under 
the Insolvent Debtors’ Act, 1 Gcu. 4, 
c. .1,99 : and that Court considenng the 
proceeding reprehensible, made the rule 
absolute with costs. Darien v. Brou'U, 

8 Price 607. 
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3. An execution on two writs of scire 
facias, cannot be set a.siJc for irregularity 
in issuing the^/jeri facias on the first 


scire facias for the damages and costs 
in the original action,emitting the costs 
in error. Anonymous, 2 Chit. 240. 
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I. RIGHTS, INTERESTS, AND POWERS OF. 

Sec Post. tit. PllOllIBlTION. 

1. Where A. by will directed his real 
and personal estates to be sold, and 
the jiroduce to be invested in the funds 
in the names of trustees to be appointed 
by his executors, for his son and daugh¬ 
ter, and two other females; and that if all 
the legatees should die under age, and 
without issue, the property was to go 
over to i',, iX, and h'., and theii 
heirs; .'ind A. appointed /{., C., D., and 
K. his executors, to see that his will w’as 
jierformcd; and he also appointed ]■'. 
and a. as executors, “ in addition to the 
above fourand requested the two 
latter to act as guardians in conjunction 
with the ot ier four, for the cave ol’the 
legatees : and the will wa.s duly attest¬ 
ed, hut theri' was an un:itt(Sied codicil, 
that if cither of the executors should 
refuse to accept the trust and act as exe¬ 
cutor, the bequest of property to every 
such person was altogellier annulled ? and 
the testator died, and the will was proved 
hy li., C., and D. only; F.., i'., and (/'. 
having renounced ; and part of the real 
estate having been put up to sale in four 
lots and purchased by 6'., who .after¬ 
wards declining to complete his pur¬ 
chase, a suit was instituted in Chancery; 
and upon reference to the Master, it 
was found that the contract of pur¬ 
chase entered into by G. was for the 
benefit of the siiii ijuc trusts; and 
the first lot was con. eyed by lease, ap¬ 
pointment, and release from R., C'., D„ 
F., and G., to 7'., in consideration of 


2000/.; the second by alike conveyance 
from B., C., and D., to T. for 2300/., 

declaring by another deed, diat the 
consideration-money mentioned in the 
two first deeds belonged to G,, that the 
name of T. wa.s only used as a trustee, 
and that 7’; stood seised of the premises 
in trust for G .); the third lot was con¬ 
veyed by a like conveyance from B., C., 
and L>,,to (i.,to the use ofG., for 4000/.; 
and the fourth by a siruilav conveyance 
from B., D., E., V., and G., to (/., 

to the use of G., for 300/.:—Held, that - 
by these conveyances the legal estate in 
the first and second lots was well vested 
in T. ; and that in the third and fourth 
lots, in G. Mnckinlosh t. Barhcr, 

1 Ring. 50. 

2. Where an executor obtained pro¬ 

bate of a will, with notice that the tes¬ 
tator had made a subsequent will, ap¬ 
pointing another executor, and he acted 
by taking possession of the testator’s 
effects:—Held, that the executor un¬ 
der the second will, who had obtained 
probate, might maintain trover for the 
effcit.s so taken possession of. Woolley 
V. Viatic, 1 Dow, & Rvl. 409. 

A’. C. 5 R. & A. 744. 

3. A deed between A. B. and the 
defendant of the one part, and C, D, of 
the other, whereby the two former 
agreed with the latter, his executors 
and administrators, to ))ay him a cer¬ 
tain annuity for twenty-one years ; or 
in case of his death within the term, 
to the use of his child or children, if 
any; but if not, to his then wife, if 
she should r.’main his widow; and C. D. 
died within the term, leaving one daugh¬ 
ter, who also died within the terra in¬ 
testate, .Tiul his wife died in his life¬ 
time:—Held, that the administrator of 
the daughter emdd not maintain an 
action against the defendant on the 
deed for nou-jiaymcnt of the annuity, 
oil the ground that she was no party to 
the deed, although she took a beneficial 
interest under it:—Rut it seems that the 
administrator of C. D. might sue, as in 
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case of a recovery by him, he might be 
considered as a trustee for such daugh¬ 
ter. Barford v. Stuckey, 5 Moore 23. 

4. Held, however, that he c^uld not 
do so. Same V. Same, 1 Bing. SSo. 

5. Where an agent, having money in 

his hands belonging to his principal, 
bought a bill of exchange with it, which 
he indorsctl specially to the latter, 
who was dead at the time of the in¬ 
dorsement, but of which circumstance 
the agent was ignorant;—Held, that 
the property in the. bill passed to the 
administrator of the principal; and con¬ 
sequently, that he might sue on it in 
his character as such. Murray v. East 
India Company, 5 B. & A. 204. 

6. Where an administratrix, after the 
death of the intestate, and before she 
obtained letters of administration, paid 
a sum of money to the defendant out 
of the assets through a misrepresenta¬ 
tion, and to which it appeared he was 
not entitled:—Held, that she might 
recover it back in her representative 
character in an actin for money had j 
and received, as the sum paid was assets; 
and if it were wrongfully made, was re¬ 
coverable as such. Clarke v. Hovgham, 

2 B. & C. 140. 

7. Where the w’idnw of an officer who 
died intestate in India, obtained letters 
of administration of her husband’s ef¬ 
fects there, and remitted tlie proceeds 
thereof in government bills to her agent 
in England: and a creditor of the intes¬ 
tate took out letters of administration 
of the intestate’s effects in this country, 

' and brought an action against the wi¬ 
dow's agent for money in his hands as 
part of such effects:—Held, that the 
letters of administration in India 
prevailed over those granted in this 
country; and ^that the action would lie 
only at the suit of the widow as adminis¬ 
tratrix. Currie v. Bircham, 

1 Dow. & Ryl. 35. 

8. Where the defendant, acting under 
a power of attorney from the plaintiff, 
took out administration at Bengal to the 
estate of a deceased debtor, by bond to 
the plaintiff', and* received monies under 
the administration :—Held, that he 
could not recover as against the plain¬ 
tiff, on^tho gro»md of a subsequent ad¬ 
ministration obtained by other creditors 
in this country. Farrington v. Clarke, 

2 Chit. 429. 

9. C. in consideration of a loan of 
400/, mortgaged his real estate in fee 


to W. 4 Co. in trust U, sell the same; 
and after repaying themselves, to pay 
over the surplus to Himself, his exe¬ 
cutors or administrators. Before the 
sale was effected C, died, after making 
his will, by which he devised all his 
real and personal estates to trustees, 
whom he also appointed his executors 
in trust to sell the same, and pay debts 
and discharge incumbrances. In the 
lifetime of these trustees, IV. Sf Co. 
original mortgagees, sold the estate, and 
paid over the surplus into the hands of 
the testator’s trustees and executor’s 
attorney. Before the money was dis¬ 
posed of, the trustees and executors, 
and also their attorney, died; and the 
plaintiffs took out administration de bonis 
non, with the will of C. annexed, and 
sued the attorney’s executor in assump¬ 
sit for money had and received:—Held, 
that the money in the hands of the lat¬ 
ter was equitable and not legal assets; 
and consequently, could not be reco¬ 
vered at law. Clay v. Willis, 

2 Dow. & Ryl. 539. 

S. C. 1 B. & G. 364. 

II. T.IABII.ITIES. 

See Ante, tit. Costs. III. 

1. A legatee, under a bequest of 
wines, which arrived in the port of 
Lendou in a ship before the death of the 
testator, the report of the arrival of the 
ship being made be-fore, hut the entry 
of the wines not being made until after 
the deatli of the testator, is not subject 
to the payment of the duties ; the execu¬ 
tor being bound to pay them out of the 
assets. Sewart v. Denton, 2 Chit. 456. 

2. ’The father of two illegitimate 
children executed a bond, conditioned 
for the payment of an annuity of 30/. 
for the support of them and their mo- , 
ther during tlieir Joint natural lives; or 
in Case of the death of the children, 
during the natural life of the mother: 
one of the children having died:—Held, 
that the executor of the obligor was 
liable on the bond for the arrears of the 
annuity accruing after the death of that 
child. Janies v. Tallent, 

1 Dow. & Ryl. 548. 

S. C. 5 B. & A. 889. 

3. Where two makers of a promis¬ 
sory note gave it to a creditor of their 
testator, whereby “ as executors they 
severally and jointly promised to pay 
on demand, with interest—Held, that 
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they were personally liable. Childs v. 
Monins, 5 Moore 282. 

4. The executrix of an attorney is 
liable in an action on the case for neg¬ 
ligence of her testator, in not making 
due enquiry into the validity of a secu¬ 
rity itpon which his client proposed to 
advance money. Wilson v. Tucker, 

1 Dow. & Uyl. N.P.C. 30. 

5. Executors holding a defendant to 
bail without reasonable or probable 
cause for a debt due to their testator, 
are liable to costs under the statute 
43 Geo. 3, c. 46, s. 3. Fecly v. Reed, 

5 B. & A. 515. («.) 

« 

III. ACTIONS BY AND AGAINST. * 

See Dot v. Bradbury, 2 Dow. & Ryl. 

706. Ante, page 114. 

1. Where J. being in partnership 
with B., the former signed an agreement 
on behalf of both, and B. survived : 
—Held, that an action on the agreement 
lay against the executors of B. only. 
Caldi r V. Rutherford, 

3 Brod. & Bing. 302. 

2. Where A. died intestate, and B. 
his wife took out letters of administra¬ 
tion, and died before his effects were fully 
administered; and C. took out adminis¬ 
tration de bonis non, and sued D. as ac¬ 
ceptor of a bill of exchange indorsed to 
the administratrix, in payment of a 
debt due to the intestate:—Held, that 
such action was properly brought. Ca- 
themoodw.Chaband, 2Dow.& Ryl. 271. 

S. 1 B. & C. 150. 

IV. PLEADINGS BY AND AGAINST. 

(a) Declaration. 

1. Where a defendant is described in 
process generally, he may be declared 
against as administrator; the object of 
the writ being merely to bring him into 
Court. Watson v. Pilling, G Moore 66. 

S. C. 3 Brod. & Bing. 4. 

2. In a declaration on a bail-bond 
against four defendants, where one of 
the plaintitFs sued as administratrix of 
J. C. W. deceased, without making pro- 
fert of the letters of administration ; and 
the declaration, in reciting the writ, 
stated that the sheriff to whom it w.as 
directed was command''d to take “ the 
said defendant T. A. to answer the 
plaintiffs of a plea of trespass, and also 
to a bill of the plaintiffs against the said 


defendants: —Held, on special demurrer, 
first, that the declaration was sufficient^ 
without making profert of the letters of 
administration; but secondly, that it 
was bad, in not clearly shewing against 
whom the writ was issued, or who was the 
defendant in the plaintiffs’ suit on the 
writ. Large v. Attwood, 

1 Dow. & Ryl. 551. 

3. An action of assumpsit cannot be 

maintained by a surviving co-executor 
in his own right against the surviving 
paCrtner of a deceased co-executor, with¬ 
out stating himself to be such surviving 
co-executor in the declaration:—Where 
therefore, the plaintiff and J. T. were ap¬ 
pointed co-executors, and the lattei, at 
the time of the deatli of the testator, 
was in co-partnership with the defend¬ 
ant, and died, leaving the plaintiff 
surviving; and J. T. had paid large 
sums belonging to the testator’s estate 
into the partnership accoimt, which 
were placed to the general credit of the 
estate of the testator; and the defendant 
and J. T. became insolvent, and none 
of the funds ever came to the plaintiff*: 
—Held, that he could not recover from 
the defendant in an action for money 
had and received, commenced by him 
in his own right against the defendant in 
his own right, and not describing him as 
surviving partner of J. T. Fitzgerald 
v. Boehm, 6 Moore 332. 

4. Where the plaintiff as administra¬ 
tor, declared in assumpsit that the intes¬ 
tate had retained the defendant as his 
attorney, to investigate and procure a 
good title of an estate about to be con¬ 
veyed to the intestate as purchaser; and 
assigned for breach that he did not do 
so, but accepted a bad and defective 
title in the lifetime of the latter, where¬ 
by hLs personal estate was much in¬ 
jured :—Held, on demurrer to the de¬ 
claration, that the action was well 
brought; although it was objected, 
first, that though it was framed in con¬ 
tract, it was in substance a tort, arising 
from a neglect of duty by the defendant; 
secondly, that the heir should have 
sued, and not the administrator, as it 
was a contract which ran with the land; 
an(\ lastly, that i; was not alleged in 
the declaration that the defendant un¬ 
dertook to ascertain and procure a good 
title in his professional character as an 
attorney ;—for by the demurrer, tlie de¬ 
fendant admitted the promise to the 
intestate, as w’cll as the allegation that 
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the injury accrued to his personal estate 
during his lifetime; and it must be im¬ 
plied that he was bound to fnllil liis duty 
as an attorney, it being alleged that the 
intestate employed him as such. Knights 
V. Quartes, Moore 532. 

5. In a declaration by executors, on 
a count alleging that the defendant, after 
the death of the testator, accounted with 
the plaintiffs as executors, concerning 
money due from the defendant to the 
plaintiffs as executors; and that the 
defendant was indebted to them upon 
that account as executors, and promised 
to pay them as such:—Held, that as it 
appeared on the face of the count that 
the plaintiffs might have sued in their 
own right, they were, on being nonsuit¬ 
ed, liable to costs. Jones v. Jones, 

1 Bing. 249. 

6. An executor of a lessor, tenant 
from year to year, may declare for a 
breach of covenant in a lease for twenty- 
one years, granted by the lessor, though 
the brcacii was committed after the les¬ 
sor’s death. Mackatf v. Mnckreth, 

2 Chit. 461. 

7. But such a declaration should 

state the termor's interest and title in the 
premises; and where it was merely 
stated that <4. B. demised premises to 
the testator of the plaintiff', (viz. the ter¬ 
mor, without stating that A. B. was 
seised in fee, or of any other estate,) and 
that the plaintifTs testator demised them 
to C. D., and stated a breach of cove¬ 
nant after the plaintiff'’s testator’s death ; 
—it was held bad. 2 Chit. 461. 

(6) Pleas and Demurnrs. 

]. A party cannot be both plaintifiT 
and defendant in an action at law; and 
therefore, where the plaintiff sued as 
executor and the defendants pleaded 
that the promises in the declaration 
were made jointly with the plaintiff:— 


Held a good plea in bar of the action. 
Moffatt V. Van Mullingen, 

2 Chit. 539. 
S. C. 2 B. & P. 124. («.) 

2. Where, in an action upon a pro¬ 
missory note, the defendants pleaded 
that they were exccittors, and maSe the 
note as such, and ])lene adniinistrax ertinf 
pra-ter; and the plaintiff demurred 
specially, • as.signing for causes, that 
they had thereby made themselves p,. r- 
sonally liable, and admitted that they 
had assets for the payment of the note, 
and that it might have been given for 
their own debt; |gid that they having 
promisect to pay with interest, they 
Could not become liable for it in their 
representative character; — Held, that 
such pica v^ as bad, and afforded iio an¬ 
swer to the action. Childs v. Monins, 

5 Moore 282. 

V. r.VIUENCF,. 

1. Where A. died intestate, and B. his 
wife took out administration, ut died 
before his effects wci'o fully adminis¬ 
tered ; on which C. took out adminis¬ 
tration de bonis non, and sued D, as ac¬ 
ceptor of a bill of exchange indorsed to 
the administratrix, in payment of a debt 
due to the intestate; and .the defendant 
pleaded an agreement whereby all his 
creditors had consented to accept an as¬ 
signment of certain debts and credits in 
full satisfaction of all their demands; 
and the replication denied that all tlu- 
creditors had signed such agreement, 
upon which issue was joined :—Held, 
that the afBrmative of such issue lay 
upon the defendant, and that he was 
bound to prove the assent of all his 
creditors; and it seems that he was 
bound to prove the assent of the plain¬ 
tiff’, as well as bis other creditors. ('«- 
thenvood v. Chaband, 

2 Dow. & Ryl. 271. 
A'. C. UB. & C. 150. 


EXECUTORY DEVISE.—See Devise. IX. 
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I. IN CHIEF. 

}. An extent at the suit of the Crown 
against the debtor of its debtor has not. 




In Chiff. 


rEXTEN'r. I. n.] 


In At'l. 


1.17 


hei'tue inquisition taken, the efrect of 
divestinf» the Crown debtor’s right to 
sue his debtor, or to receive the debt, 
LaLcman v. ]\l‘Adam, 8 Price 57G. 

An action commenced after an 
extent issued against the debtor of a 
Crown debtor, but before the taking of 
an inquisition under it; and proceeded 
in by the absign<?'es of the plaintiff (wlio 
bad in the mean time lecomc bankrujtf) 
la his name, after inquisition taken, and 
the debt so sued lor bad been seized 
under it into die bands of the Crown, 
and an avKuati, vicmus issued, on the aji- 
plieation of the bankrupt aluT issue 
joined:—Held to have been well pro- 
ceedetl in ; and the C’ourt of Kxc/uijucr 
discliarged a rule for setting aside the 
verdict obtained and entering a nonsuit, 
which had been granted, on the ground j 
that the plaintiff’had no right to continue 
the suit under sucli rirennistauces. 

8 Price 57 <>. 

3. An immediate extent, and an ex¬ 
tent in chief in the second, or any degree, 
are to be satisfied before an extent in 
aid of a prior foite, wlure tlie same 
goods were seized under both extents, 
although the inquisition on the latter 
were taken before iliat on the former, 
and on the same day as the inquisiiion on 
tlic immediate extent, and the irn(ltf>uii/ 
exjonas on the extent in aid was tested 
before that which issued on the extent 
in chief in the particular di'gree. Rex 
V. harking, 8 Price 683. 

4>. An extent sued out on the affidavit 
of one of the partneis in a firm, against 
whom an ertent has issued in chief, con¬ 
taining the usual averment under the 
rule 16, Car. 1, is. notwithstanding, 
not an extent in aid, but, an extent 
in ^hief in the pa-licular degree, and 
eriitled to the prerogative preference in 
execution due to immediate extents, or 
extents in the finst instance. 

8 Price C8.'.'>. 

5. It is not*necessary that the Crown, 
in proceeding to recover the debts of it.s 
debtor by extent within the first degree, 
should first apply the immediate debtor’s 
prpptT effects in disrharge of its debt, 
before it resorts to the debtor’s d( bts:— 
And it was so held in a case of two con¬ 
current extents, one in chief in the second 
degree, and the other in aid, the latter 
having first ohluinot) execution of the 
Venditioni exponas, and both in fact pro¬ 
ceeding for the benefit of the Crown, 


the contest being between two diflerent 
Boards of the Bevenine. 8 Price 683. 

G. An application to discharge a de¬ 
fendant in -prison under an extent for 
duties in his hands, (being a part of 
money rectived hy him for premiums 
and duties on policies as agent for an 
Insurance Company,) on the ground of 
his having been arrested by the olSire 
for the whole balance due from him to 
ilicm, including such duties, before the 
extent issued, a.s to which debt he ivas 
aiterwards discharged under the Jnsol- 
vmt Act,—was refused, by discharging 
a rule to shew cause: the Court of Ex- 
xhequer holding, that such a ground 
raised a question of merits wliicii could 
not properly be broiiglit before them but 
by traversing the inquisition: and that 
tlicy could not set aside an extent quia 
improvidc t nanoi if, on motion, on a 
statement of sucli fa' ts by affidavit as 
would amount to a defence, /{ex v. 
St/on, S Price 671. 

II. IN AID. 

1. Where the- sheriff seized goodc, 
8ic. of a defendant under a Jieri facias, 
sued out on a Judgment, recovered 
,at the suit of a subject creditor; and 
after the seizine, but before the sale 
of tlie goods by tlie sheriff, a writ 
of extent in aid is^ucd, tested after the 
seizure and founded on a commis¬ 
sion to find debts, dated, and an inqui¬ 
sition taken thereon, the same day as 
the feste of the extent was put into the 
sherifi"’.', hands to be executed :—Held, 
that the extent attached upon the goods 
so taken whilst remaining unsold in the 
slicrifT's hands. Rex v. GUcs, 

8 Price 293. 

But Mr. Baron IVood dissented, as- 
siguing as n reason, that as tlie writ 
of fieri facias had been in f.ict and 
j in l.iw cxcciuetl by the seizure, the 
I (hown mocess coming to the sheriff 
after he had seized, w a. too late ; be¬ 
cause the j'reperty w.as altered, and 
divested out of the debtor on the seizure 
. by the slieriff, whieli is the perfecting of 
the execution, the subsequent sale being 
merely;! formal ii ft of the sheriff's duty. 

8 Price 293. 

iittcci\ — In what stage of the execu¬ 
tion the properly In the debtor’s goods 
is divested out of the debtor, and trans 
ferred tr the judgment creditor?—Or 
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when an execution may be considered as 
having been executed ? 8 Price 29,3. 

But see Allwmu-GenernJ v. Fort, 
8 Price 364. (»). Ante, page 132. 

2. "When an extent in chief has been 
satisfied, the parties prosecuting the ex¬ 
tent iii aid should apply to the Court of 
Exchequer by motion, to be paid out of 
the overplus, (if any.) wliich under the 
57 Geo. 3, c. 117, scss. 2, is ordered to 
be paid into Court to dibide its orders 
respecting it. ILexv. hurkin", 

8 Price G83. 

3. It is not ncfcssary that the affida¬ 

vit made to obtain the Hat of a Baron 
for an extent, sliould contain any allega¬ 
tions tending to shew that the jrarty on 
whose behalf the application proceeds, 
is without the restraining provisions ot 
the 57 Geo. 3, or tnat it should set out 
the condition of the bond for that pur¬ 
pose:—It is enough that a Baron be 
satisfied that there is ground for grant¬ 
ing, a,for the extent.—I'he statute 
does not require that such a course 
should be adopted ; nor has it affected in 
any respect the old practice observed 
in such preliiuinai'y matters. Rtx v. 
Dinelcq, 9 Price 31]. 

4. Querre —Whether an assignment, 
when made hy deed for the benefit 
of creditors, by a party whose goods 
were at the time in the possession of the 
sheriff, having been taken under a J/cri 
fueiuii, a writ of extent coming to the 
hands of the sheritf after the assignment 
was executed, and before the goods were 
sold, and whilst the sherifi'and landlord 
were iu possession, was available to 
pass the property professed to be tiS- 
signed ? Rex v. Kians, 9 Price 366. 

5. By an impiisitiuu oii a wtit of ex¬ 
tent, it wa.s found that projierty of the 
defendant had been seized by the 
sheriff, and in part sold under several 
writs of ^eri facial. ; and that part of the 
goods had also been taken under a dis¬ 
tress for arrears of rent; and that before 
ibe issuing of thewnt of extent, but 


after the seizure under the writs of^Vrt 
facias and the taking by distress, and 
whilst the property was in the posses¬ 
sion of the sheriff, the defendant assigned 
it by indenture to the claimants, upon 
trust for the general benefit of his 
creditors who might choose to take 
the benefit thereof; and the sheriff 
thereupon returned, that he had also 
seized the same property into the King's 
hands, under and by virtue of the 
writ of extent, which had issued and 
come to his hands subsequent to the 
seizure under the writs of fieri facias and 
the taking by distress; and that he held 
the same, and the money arising by the 
sale, subject to legal claimsthe as¬ 
signees ctaiuiing the property, pleaded 
theindentiiieofassignment; and averred, 
that after the making the said indenture, 
and before ihc issuing the extent, the 
Jefindant dehxertd and the claimants took 
poMcssion of the jiropertii under the deed; 
and that then uerr, at the time of the 
inning of the Mtid urit if extent, entitled 
to the same upon the tru.sis, &c., and that 
at the time of the issuing of the said ex¬ 
tent, tliei/ were possessed of and entitled 
theieto ; and tliat the said indent lire was 
made bouAfide, and without fraud, for the 
benefit, &;c. :—Replications to that plea 
by the Attorney-General, traversing the 
possession by and title of the assignees, 
in the te*rms of the' jilea. were hehl to 
be specially demurrable, as tr.ivc-rsuig 
an immaterialavcrmcnl aiiel surplusage: 
—Held also, that an inducement to 
some of the replications, alleging the 
fact of the sheriff’s possession at the 
time of making the indenture, &c., as 
found b}’ the inquisition, did not cure 
the informality of a subsequent traverse 
in. tlie same replication, of the posses¬ 
sion by the assignees. Leave however 
was given to the Attorney-General to 
amend, on the terms of withdrawing a 
replication of non est factum, and paying 
the costs. Rex v. Exansfi*J Price 366. 


P'ACTOR.—See tit. Agent. Ante, page 9. 

FELONY.—See Post. tit. Indict-ient. 

FEME COVERT.—See tit. Bakon AND Feme- Ante, pa.sim. 
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I. BV WHOM AND ItOW LEVIED, 

1 

AND I 


WHO ABK BAKREO TIlEREB'i:. j 

1. By a marriage^scttleiaent of Dp-j 
cember 180G, certain manors ami lands i 
were limited to the use of the husbaud { 
for life ; remainder to the use of tlio wife | 
for life; remainder in strict tail male; re¬ 
mainder to the wife in fee, in case she! 
slioiild survive her husband; hut if slie 
should die in his lifetime, remainder 
to the dan^jfhters successively in tail 
male; remainder to the u.^e of such 
persons related by blood or consan¬ 
guinity, as the \\il“e by her will might 
appoint ; and in case ol’ no such ap¬ 
pointment, to the wife in fee. The set¬ 
tlement also contained a power for the 
trustees, at the re.'iuest and by the 
direction of the husband and w'ife, or 
the survivor, to sell or exchange the 
settled estates, and for that purpose to 
revoke all or any of the uses contained 
in the settlement; and also a covenant 
for further assurance on the part of the 
husband and wif(\ and alt persons claim¬ 
ing under the husband. In pursuance 
of this settlement certain fines were 
levied. By deed, dated March 1807, 
reciting the settlement, and the fines 
levied in pursuance thereof, and the 
limitations therein coiUaintd; and fur¬ 
ther, that the wife was desirous of ac¬ 
quiring an absolute jKiwer of appoint¬ 
ment over the manors and lands com¬ 
prised in the settlement, in the event of 
her surviving’; or dying in the lifetime 
of her husband, and there being a gene¬ 
ral failure of issue of her body, inherit¬ 
able lo the manors, &c. under the settle¬ 
ment, the husband and wife covenanted 
to levy certain fines, sur conumvve de 
droit Come cco, with proclamations to 
J. O. and bis heirs, of all the manors, 
lands, &c. comprised in the settlement; 
which fines were to operate, and to be 
taken to operate, first for corroborating 
the uses contained iu the settlement an¬ 
tecedently to the limitations to the iwe 


of the wife in fee simple, and subject 
thereto to the u.se of siicli jiersons as the ♦ 
wifo by will or deed miglit appoint. In 
pursuance of this latter deed, several 
fines comcxceu, wpie levied by the bus- 
band and wile:—Held, that these latter 
fines did not operate to extinguish or 
suspend the right or power of the hus¬ 
band and W’ife, or tlie survivor of them, 
to request and direct a sale or exchange 
of the settled estates under the powers 
for that purpose contained in the settle¬ 
ment, so as to prevent an exercise of 
thf/se pow'ers by the trustees. Jersey 
( Earl mid Countess ) v. Deane, 

5 B. & A 5G9. 

2. On the 1st May, 1780, /I. mort¬ 

gaged his premises to H. in fee, with a 
proviso for redemption on payment of 
the mortgage money, with interest, on 
the .^d No ember following, but con¬ 
tinued in ])ussession until his death; 
and after bis death, hi.s .son and iieir, 
and bis widow, continued in possession 
until the death ol'tlie latter in 18 JJ. C., 
bis son and heir, conveyed the premises 
in fee, in 1806, to D., wlio levied a fine 
with proclamations and enton d into pos¬ 
session ;— on ejectment being brought 
by E., the heir-at-law of B., the origi¬ 
nal mortgagee, and ou special verdict 
found, stating the fact of llic non-pay¬ 
ment of the mortgage debt, w'ithout 
finding either an adverse possession by 
jd. or his heir, or that interest had been 
paid upon the mortgage-money :—1 leld, 
that the fine levied iviili proclamations, 
though there was no entry within five 
years to avoid it, did not conclude the 
lessor of the plaintilF. //«// v. Doe d. 
Hitrices, 1 Dow. & Ryl, 340. 

S. C. .'J B, & A. 687. 

3. Under a devise to trustees in fee, 
to permit A. //. to receive the rents and 
profits for life ; remainder to TE. 11. in 
tail; remainder to J. S. in foe :—Held, 
that '• fine with proclamations, levied by 
/r. [[. to a stranger in the lifetime of 
A. 11,, was void, and could not operate 
to pass an interest; ami consequently, 
that the heir of S. was not barred by 
non-claim and want of entry. Doc a. 
James v. Harris, 5 M. & S. 82G. 

i And see 6'. C. ^ost. tit. Variance. 

II. WHEN AND HOW PASSED ;-AND 

ACKNOWLEDOMENT, HOW TAKEN. 

1. 'Fhe Court of C. P. would not su.s- 
pend the granting the dot of a fine on an 



140 [FINE OF LANDS. II. III.—FISHERY.—FIXTURES.] 


afudavit that the deforciant was nearly 
• one hundred years of age, and of imbe¬ 
cile mind. Price Deniandanr, jyafkins 
Deforciant, 1 Bing. 73. 

2. A. fine of TriaUi/ Term 1814, 
rejected as being out of time, was not 
suffered to pa^s, although all the parties 
were alive; there being noaflidavit stat¬ 
ing that the papers were mislaid, or 
assigning any other reason for the de¬ 
lay. Liglis Plaintiff, Tli^ald Deforciant, 

8 Taunt. 442. 

3. ' But a fine, the date of which was 
not sworn to, bat which bad also been 
rejected as out of time, was suflered to 
pus;s on an affidavit that, after the due 
taking of tlie acknowledgment, the 
papers had been laid aside and forgotten 
in the office of the attorney, and that all 
the parties were still alive. Lidbiltcr 
Plaintiff, Barton Deforciant, 

8 Taunt. 438. 

4. So, if documents lor passing a fine 
he mislaid in the enrsitor’s office, the 
Court of C. P. will allow it to pass, al¬ 
though one of the conusors be dead, 
and the acknowledgment was taken more 
than twelve months before the applica¬ 
tion was made, on an affidavit stating 
the time of the death of such conusor. 
Fitchicy Plaintiff, Jervis Defoi'ciant, 

6 Moore 315. 

5. If the caption of a fine abroad bo 
stated to have been taken before A. and 

B. , and the affidavit of such caption 
states that it was taken before A. and 

C. .—that Court will not permit such 


fine to pass. Maidim -it Plaintiff”, Froc- 
tor Deforciant,* 6 Moore 517. 

6. 1’ho certificate of a notary of the 
acknowledgment of a fine taken abroad, 
must be written on parchment, and a 
literal translation of it engrossed on 
]>arcbmcnt; and referring to the original, 
will snot supply the defect. Randall 
Plaintiff, J.ounng Deforciant, 

C Moore 232. 

III. AMENDMENT OF. 

1. On motion to amend a fiiic^an 

affidavit mogt be produced, stating that 
the possession had followed such instru¬ 
ment since it was levied. Bisgood De¬ 
mandant, 6 Moore 259. 

2. If w'ood land be converted into 
arable, the Court of C. P. will not allow 
a fine to be amended by increasing the 
quantity of the latter, as the land would 
pass under either description. Webbet 
Plaintiff, Grey Deforciant, 

■5 Moore .94. 

3. But it may be .'iinendcd b_, insert¬ 

ing the words one fourth part,” in 
conformity with the tiecd to lead the 
uses. Plaintiff, Clailce Defor¬ 
ciant, 8 Taunt. .335. 

4. And if a parish bo misdescribed 

by name in a fine and deed to lead tlie 
uses, the former may be ante tided by 
'•ubstitutifig the right name, if tlie deed 
contains general words under which 
the premises in such parish may puss. 
Anonymous. ii Moore 520. 


% 


FISHERY. 

See also tir. Conviction. Auto, page 


1. A Canal Act provided “that it 
should be lawful for the owners of the 
lands on which any reservoir should be 
made, to let all the water out of such 
reservoir once in seven years, for the 
purpose of taking the fish therein — 
Hold, that each owner had separate in¬ 


terests and a several right of fishery in 
the water which covered his own land, 
and were not tenants in common of such 
fishery. Snape v. Dobbs, 1 Bing. 202. 

2. 'J'lie owner of a several fishery is 
p7ima facie the owner of the soil. 
Partheriche v. Mason^ 2 Chit. 658. 


FIXTURES. 


1. A conservatory erected on a brick j eating with rooms in a dwelling-house 
foundation, affixed to and communi- 1 by windows and doors, cannot be rc- 
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moved by a tenant for ye»s, who had 
erected it during his tenancy, although 
be had a reversion in fee after the 
death of his lessor. Buckland v. Butfer- 
tieldf 4 Moore 410. 

S. C. 2 Brod. & Bing. 54. 

2. So, the machinery of a mill is part 

of the freehold, and cannot be legally 
removed by the tenant. Farrant v. 
T/umpsotf, 3 Pow. & Ryl. 1. 

S. C. 5 iJ. & A. 82C. 

3. A sheriff cannot take in execution, 

fixtures consisting of ranges, ovens, and 
set pots, affixed to a freehold house, 
which was built by the person against 
whom the execution issued. Wynne v. 
Ingleby, 1 Dow. & Ryl. 247., 

S. C. 5 B. & A. 6S5. 


4 . Where a freehold mansion-house 
was sold at public auction, without any 
stipulation on the part of the owner 
that the fixtures were to be taken and 
paid for separately; and the vendee, 
who had paid the purchase-money, en¬ 
tered into possession under a convey¬ 
ance :—Held, that the fixtures still 
remaining in the house passed to the 
vendee by the conveyance of the free- 
i^iold, and were not the subject of trover: 
—Held also, that a demand of and re¬ 
fusal to deliver fixtures, woufd not 
entiJe the vendor to such articles left 
in possession of the vendee, as appeared 
to be moveable goods and chattels. 
Colegs'ate v. JJias Santos, 

3 Dow. Sr Ryl. 255. 

S. C. 2 B. & C. 76. 


!-ll 

FOREIGN ATTACHMENT. 


1. Where judgment had been ob¬ 
tained in the Lord Mayor’s Court, 
against a garnishee wlio had removed 
his person and effet is nut of the juris¬ 
diction of that Court —Held, that exe¬ 
cution could not is.-iu- against him out 
of the Court of ZviVg s Bt’-rf/, under the 
statute C-t ", c. s. 4, as that 
statute’ IS ’oinmed to those suits in in¬ 
ferior Court.', wliero 'he pjo. t .'dings 
are siii.dar to thoM’in the Ci'iUi .ibove. 
Bubtui V. 3J(?;'i/'c• Dotv.K Kyi. j,47 

' ■■ R, A. S.>1 

2, A suin dirc 'ti'u VO be paid nv 

and f.'. by the award '*7 an arhitiator, 
.anno; be a.r-iche.l m !laIvd^ hy 

proees- isi-ned oot of the -'jitenffs Covet 
of the city ,ai tii.' ‘■'loi of a 

‘■'■orofR. —■' -vlhie w!itM’ a rule 


msi had been obtained against in the 
Court of King's Bench for contempt, in 
not paying money pursuant to an award : 
—Held, that it was no ground for op¬ 
posing the rule for an attachment, that 
by the process of the Sheriff’s Court, 
the money was attached in his hands 
to answer the debt o) B.'s creditors. 
Cai/a V. Elgood, 2 Dow. A Ryl. 193. 

.‘b In a pica of foreign attachment, 
3l is necessary to aver that the garnishee 
resided w'ithiu the jurisdiction of the 
M.Ivor's Court. Tannn v. WiUiams, 

2 Chit. 4.38. 

tluftre —Whether it is not also neces¬ 
sary to aver tliat the defendant, in the 
action in that Court, had notice of the 
custom, and of the attachment against 
the garnishee ? 2 Chit. 438. 


FOHEIGNLAWS. 


1. The Courts of this country will 
not take notice of the revenue laws of 
foreig 1 states. James v. Cathernood, 

3 Dow. & Ryl. 190. 

2- On a pica of coverture, where the 
parties, British subjects, were married 


in France : —Held, that if the marriage 
would not be valid in that country, it 
would not be so in this. Lacon v. Hig¬ 
gins, 1 Dow. & Ryl, N.P.C. 38. 

And sec Broun v. Cracey, id. 41. n. 


FOK'i'EITURE.—See Post. tit. Lease. 
FORGERY .-^See Post. tit. Inbictmekx. 
FORMEDON.—Sec Limxtauons, Statcte or. 
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, FORMER RECOVERY. 

1. A plea of a judgment recovered the plaintifi'may sign judgment without 
of a Term before the cause of action previously obtaining leave of the Court, 
arose, may be treated as a nullity ; and Lamb v. Pratt, 1 Dow. & Ryl. 577. 


FRAUDS, STATUTE OF. 


I. AGREEMEKTS - - page 

(a) Promises on behalf of\ 

Third Persons - - - j 

(5) Sale or Interest in Lands 

Cc) Sale of Goods - - 

II. TVILI or I.ANDS - - - - 144 


1 . AGREEMENTS. 

(cf) Promises on behalf of Third Persons. 
See also tit. Goabantie. Post, page 146. 

1. To bring a guarantie within the 

statute 29 Car. 2, c. 3, s. 4, the consi¬ 
deration must be suited on the face of 
it; but no notice of non-payment by 
the principal, or demand on the surety, 
seems necessary to be averred or proved. 
Atkinson v. Carter, 2 Chit. 403. ' 

2. The defendant gave the following 
note to the plaintilfs, which he dated 
and signed ;—“ 1 hereby guaranty tlir 
present account of il/m U. M. due to 
R. T. S. Co. (the plaintifDj of 
112/. 4.V. 4f/., and what she may conti act 
from this date to the 30th Sepiember 
next—it seems that the consideration 
sufficiently appeared on the face of the 
instrument to bind die defendant, under 
the statute. Russell v, Moieley, 

6 Moore .521. 

S. C. 3 Brod. & Bing. 211. 

S. But where the defendant addressed 
the follow'ing letter to the plaintifls. 
which he dated and signed: '• To the 
amount of 100/. consider me as security 
on J. C'.’s account—Held, that it was 
not a sufficient memorandum to bind the 
defendant under the statute ; the con¬ 
sideration or promise for the under¬ 
taking not having been expressed in 
such letter. Jen kins v, Reynolds, 

6 Moore 86. 

C. 3 Brod. & Bi.ig. 14. 

A memorandt.m written by the 


142 plaintifTs clerk, in the presence of the 
defendant, that “ the latter had called to 
ib. say, that he would be responsible for 
goods delivered to Mr. II .—is not a 
ib. sufficient undertaking within the statute. 
Dixon V. Broomjield, 2 Chit. 205. 

5. Where A. by letter entered into 
an agreement with U., who acknow¬ 
ledged it.s terms by writing a memoran¬ 
dum at the foot 6f a copy of the letter, 
and signing it; and al'terwards C. be¬ 
came guarantie for B. to A. by an in¬ 
dorsement on the back of the copy of 
the same letter, referring to ihe terms 
of the agreement tliercin contained: — 
Held, in an action on the guarantie, that 
the reference by the indorsement to the 
terms, a.s forming part of one transac¬ 
tion of the agreement, was a sufficient 
memorandum of the consideration within 
the statute. Stead v. Liddard, 

1 Bing. 196. 

(!>} Sale or Interest in 

1. In assumpsit for goods sold, and 
on an account stated, to recover the 
value of growing poles purchased from 
the jildintiffby the defendants, and after¬ 
wards carried away by them; it appeared 
in evidence, that at the time of the bar¬ 
gain some memorandums in writing had 
been made, but which were neither stamp¬ 
ed nor sign<>d by the partie.s. It was also 
proved, that the defendants, after the 
poles were carried away, admitted that a 
balance was due to the plaintiff. Under 
these circumstances the plaintiff was non¬ 
suited:—Held, that such nonsuit was 
proper, as it was not proved that the 
defendants had admitted a precise and 
definite sum to be due to the plaintiff; 
and therefore, that be could not recover 
on the account stated, without reference 
to the memorandums, which were not 
admissible in evidence: but as the 
contract liad been exccutwl by the de¬ 
fendants, they having carried away the 
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poles, the Court of C. P. granted the 
plaintiff a new trial on payment of costs. 
Trail V. Autv, 4 Moore 542. 

(c) Sale of Goods. 

1. The agent contemplated by the 

17th section of the statute of Frauds, 
who may bind a defendant by his signa¬ 
ture to the men.orandu.n of a bargain, 
must be a third person, and not the 
other contracting party. Where there¬ 
fore, an auctioneer wrote the name of the 
defendant in his book opposite to a lot 
purchased :—Held, in an action brought 
in the name of the auctioneer, that such 
entry was not sufficient to take the case 
out of the statute. Farchrother v. Sim¬ 
mons, o B. & A. 333. 

2. A. and D. being jointly interested 
in a quantity of oil, A i ntered into a 
contract for the sale rf it without the 
authority or knowledge of B., who, on 
receiving information of the circum¬ 
stance, refused to be bound by it, but 
afterwards as.sentcd by parol, and sam¬ 
ples w'cro delivered to the vendees:— 
Held, in an action brought again.st 
them, that li.’n subsequent ratification of 
the contract rendered it binding; and 
that it was to be considered as a con¬ 
tract in writing within the statute. ! 
Soo'neg V. Spc'icer, I Dow. & Ryl. 32. 

3. W'here goods were ordered by parol 
by a country dealer, of a London whole¬ 
sale house ; and the latter delivered them 
at a wharf to be forwarded to their place 
of destination by sea: and the ship in 
which they ’"ere sent was lost, and the 
goods were never rt'ceived in the coun¬ 
try :—Held, that the acceptance of the 
goods by the wharfinger was not such 
an acceptance as would satisfy the 
wo d.sof the 17th section of the statute, 
which requires an acceptance by the 
party himself to make him liable in the 
absence of a written contract. llunson 
V. Armifagc, 1 Dow. & Kyi. 128. 

S. C. 5 11. & A. 557. 

4. But a parol contract for the sale 
of 300 sacks of dour, “ to be prepared 
and shipped by a certain day,” is within 
that section. Garbutt v. IFutson, 

I Dow. & Ryl. 21.9. 

S. C. 5 B. & A. 613. 

5. Where the purchaser of 100 sacks 
of good Fntglish .seconds flour, at the 
price of 45s. per sack, wrote to the 
vendors, giving them notice that “ the 
corn delivered in part performance ofl 


his contract with them for 100 sacks of 
good English seconds flour at 45s. per 
sack, was of so bad a quality that he 
could not sell it, or make it into saleable 
bread; and that the sacks of flour were 
at his shop; and he required the vendors 
to send for them, or otherwise that he 
should commence an action:”—To which 
tlie vendor’s attorney answered, that 
they considered they had performed 
their contract as far as it bad gone, and 
that they w'ere ready to complete the 
remainder; and that unless the flour 
was paid for at the expiration of one 
month, proceedings would he taken for 
the amount:” — Held, that the two 
writings, taken together, constituted a 
sufficient memorandum of the contract 
within the ! 7th section of the statute. 
Jackson v. Lowe, I Bing. 9. 

6. Where the travekk‘r of a mer¬ 

cantile house in London received an 
order from a country manufacturer 
for a cask of cream of tartar, and also 
an offer to purchase two chests of lac 
dye at a given price ; and the traveller 
undertook to send both articles, but 
stipulated on the part of his principals, 
that they should be at liberty to refuse 
to fulfil the contract as to the lac dye, 
on the terms proposed, by writing to the 
vendee to that effect by return of post, 
or the post following; and no answer 
was sent b.ack, but shortly afterwards 
the goods were delivered : and the ven¬ 
dee accepted the cream of tartar, but 
refused to take the iac dye:—Held, 
that this was not an aecepfince to .ake 
the case out of the statute, and render 
the vendee liable for the latter article; 
the contract not being entire. Frice v. 
Lea, 2 Dow. & Ryl. 295. 

S. C. 1 B. & C. 156. 

7. Where a person selected various 
articles in a tradesman's shoj), some of 
whicli he marked tvitii a pencil and 
otheif- were cut from piece-goods, and 
laid aside for him, (the whole amounting 
to more than 10/.,) and he desired them 
to be sent to his house; and w'hen 
sent, he refused to take them :—Held, 
that this was one contract; but that 
there was no acceptance to take the case 
out of the statute. Haldeif v. Parker, 

3 Dow.' &' Ryl. 220. 
S. C. 2 B. & C. 37. 

8. The plaintiff sold a horse to the 
defendant for 30/. by parol agreement; 
and the horse was to be tired ar.d re¬ 
main. in the plair.tifl”s possession until 
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he tvas fit to be sent' to grass. At ti«e 
end of twenty-tv/o days, the horse was, 
by the defendant’s directions, sent to 
graze at Kimpton Park, and there en¬ 
tered ‘ in the plaintifl’’s name:—Held, 
that there was no delivery to or ac¬ 
ceptance of the horse by the defendant, 
to satisfy the 17th section of the statute. 
Carter v. Toussainf, 

1 Dow. & Ryl. 515. 

S, C. 5 B. & A. 855. 

II. WII.I. Oi- I.ANDS. 

See also Post. tit. Wit,l. 

1. Where a will which was written on 
three sides of one sheet of paper, and 
duly attested by three witnesses, con¬ 
cluded by stati g “ that the testator 
had signed his name to the two first 
♦ 


sides thereof, and nis hand and seal to 
the lastand it appeared that he had 
put his name and seal to the last only, 
but had omitted to sign his name to the 
two first sides :— Held, that the will was 
well executed ; as, whatever might have 
been the testator’s former intention, it 
was abandoned by the final signature 
made by him at the time of executing 
the will, ff'lnsor v. Pratt, 

5 Moore '84. 

2. Where an estate in fee, on the de¬ 
termination of a life estate, was devised 
to the wife of one of the attesting wit¬ 
nesses to the will, and the testator and 
devisee died before the life estate was 
determined:—Held, that tho husband of 
the devisee was not a good attesting 
witness to the will. Hatfield v. Tharp, 

5B. &:A.589. 


FRAUDULENT CONVEYANCE. 
And sec tit. Deeu. III. Ante, page 97. 


1. Where A, hy deed assigned all his 
effects at W. to trustees, for the benefit 
of certain creditors for four years; and 
the trustees were empowered to sell at 
the expiration of two years, or sooner, 
if A. should direct, and apply the pro¬ 
ceeds of the sale in discharge of the 
debts of such creditors; who covenant¬ 
ed that A, might continue at home or 


abroad, and that they would not molri.st 
him for two years from the date of the 
deed :—Held, that such assignment was 
valid, and not within the statute 13 
Eiiz. c. 5 ; and that the property was 
thereby protected against a judgment 
creditor, who had sued out execution 
against A. after the deed was executed. 
Goss V. Neale, 5 Moore 19. 


FREIGHT. 

See also tit. Charteeparty, Ante, page 76 . 


1. W*here, by p charterpariy, the 
owners let a vessel to freight by the 
montli, for such time as she should be 
taken up in performing a voyage from 
London to Phfmovth, the island of Gre¬ 
nada, and from thence back to London, 
on the terms that the owners should re¬ 
ceive, and the freighters should load and 
unload a cargo at Grenada, on such out¬ 
ward and homew^ard voyage; such intent 
must be construed to mean two dis¬ 
tinct voyages from London to Grenada, 
and thence back to London, and not as 
one entire voyage; and where the vessel, 
having unloaded a cargo at Grenada, and 
loaded another, but on her return to 


London was, with the cargo, entirely 
lost:—Held, that the otvners were en¬ 
titled to freight for the voyage to Gte- 
nada. Mackrell v. Simond, 

2 Chit. 66G. 

2. Where, by a bill of lading, goods 
were to be delivered “ to the defendant, 
nett proceeds p;»d to the plaintiff or to 
his assigns, he or they paying freight for 
the said goods as per charterparty — 
Held, that the freight was to be paid by 
the defendant ; and that the nett pro¬ 
ceeds to be paid the plaintiff were what 
remained after such freight and other 
charges had been satisfied. Thomson v. 
Adam, 5 Moore 280. 
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1. A bond given to the plaintiff as the 
Treasurer of a Fricndlif Society, for the 
use of the Society, is an available secu¬ 
rity at common law, though the rules 
and regulations of the Soci(?ty have not 
been confirmed at the Quarter Sessions, 


in pursuance of.the statute 3S Cien. S, 
c. 54, s. 3. Jones V. Woollams, 

1 Dow. & Rvl. 393. 
S. C. 5 B. & A. 769, 
3 Chit. 323. 


GAME. 


I. OUAUFICATIOK - - - page 145 

(a) By Estate - - - . - «b. 

II. PEVALTIES ------ ib. 

(a) IVhtTc they attach ■% - ib. 

III. CONVICTION ------ ib. 

(tf) Form and Requisites of ib. 


I. QOALIFICATlbN. 

(a) By Estate. 

1. A conveyance of laud, in order to 
-give a qualification to kill game, is valid, 

and conveys such qualification. Due d. 
Roberts v, Roberts, 2 Chit. 272. 

S. C. 2 B. & A. 367. 

2. In an action of debt, to recover 

penalties from an unqualified person for 
killing game, who had paid one penalty 
into Court and plcad^ tne general 
issue; the only evidence of qualification 
oflfered by lum at the trial, was certain 
deeds of lease and release to his father, 
and his father’s possession ; and it was 
objected that such evidence was insuffi¬ 
cient, but the Judge held it sufficient 
to go to the Jury :—the Court of Ex~ 
chequer afterwards refused a rule for a 
new trial, holding that very slight proof 
of qualification was sufficient in such 
cases, unless rebutted by other evidence. 
Smyth V. Jefferies, 9 Price 257. 


II. FENALTIES. 

(a) Where they attach. 

1. To constitute .the offence of keep¬ 
ing a' setting-dog within the statute 
5 Anne, c. 14, s. 4, it must be kept for 
the purpose of killing and destroying 
game:—Therefore, where it appeared 
that at the time the alleged offence was 
charged to have been committed, the 
dog was tied up, and never had been 
taken out into the field by his master ; 
—Held not to be an offence within the 
meaning of the statute. Havxmrd v. 
Horner, 5B. & A. 317- 

And see S. P. where a dog was kept 
as a house-dog. hriarhj v. Athorpe, 

5 B. & A. 320. (n.) 

III. CONVICTION. 

. (a) For’tn and Requisites of. 

1. A conviction on the statute 5 Anne, 
c. 14, s. 4, for keeping and using a gun 
to kill and destroy game without being 
qualified, must be made within three lu¬ 
nar months after the offence commit¬ 
ted. Rex V. BeIlami/,2 Dow.&Ryl. 727. 

S. C. 1 B. & C. 500. 

2. And a conviction under that statute, 

stating in the information that the de¬ 
fendant “ killed a hare,”— is bad. Rex 
v. Morgan, 2 Chit. 563. 


GAMING. 

See Carter y. Abbott, 2 Dow. h Ryl. 575. 
Post. tit. Release. 


1. Keeping and maintaining a com¬ 
mon gaming-house, and, for lucre and 
gain, causing and procuringidle and evil- 


disposed persons to come there to play 
together at “ Rouge et Noir,” and per¬ 
mitting such persons to play at such 
u 
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{(tame for large sums of money,—is an 
indictable oiTence'at common law; and 
it seems that an indictment may be sus¬ 
tained for merely charging a person 
with keeping a common gaming-house. 
JRex V. Rosier, 2 Dow. & Ryl. 431. 

S. C. 1 B. & C. 272. 

2. Where a bill of exchange was ac¬ 
cepted in consideration of a gambling 


debt, it is within the statute 9 Arme, 
c. 14, 8.1; although the drawer was an 
entire stranger to the acceptor and the 
person for whose benefit it was accepted; 
and although the bill was indorsed and 
delivered over before acceptance to the 
party who had prevailed on the drawer 
to draw it.* Henderson v. Benson, 

8 Price 231. 


GAOL AND GAOLER. 


1. The Court of King’s Bench has no 
authority to interfere in the regulation 
and managemenf of the gaols of the 
kingdom :-s--Therefore, wherp persons 
had been found gailty of a misdemeanor, 
and confined in a cdunty gaol under the 


sentence of the Court, prayed to bet al¬ 
lowed the same indulgences as prisoners 
confinedTor felony,—the Court refused 
to make any order upon the gaoler for 
that purpose. Rex v. Carlile, 

1 Dow. & Ryl. SSa. 


GRANT. 

See also tit. Annuitt. Ante, page 14. 


-1. Where lands were granted in the 
occupatioo'of a particular person who 
had been dead two years previous to the 
making of the grant, and the Jury found 
that the intention was to grant certain 

GUARANTIE. 

See also Laing v. Barclay, S Dow. &'Ryl. 530, S. C. 1 B. & C. 398. Ante, page 11. 
See fdso tit. Fbavds, Statute or. Ante, page 142. 


lands, but the words were not sufficient 
to express tlmt intention:—Held, that 
such finding was right. Beaumont v. 
Field, 2 Chit. 275. 


1. A guarantie is merely a contract to 
indemnify upon a contingency; and being 
in the nature of a claim for unliquidated 
damages, it cannot form the subject of 
a mutual credit, under the statute 5 Geo, 
2, c. SO, s. 28. Sampson v. Burton, 

4 Moore.515. 

2. ' Ihe consideration must be dis¬ 

tinctly stated on the face of a guarantie; 
but no notice of non-payment by the prin¬ 
cipal, or demand on surety, seems 
necessary to be averred or proved; for 
a surety is bound to enquire whether 
the principal has paid or not. ■ Atkin- 
son V. Center, 2 Chit, 403. 

8. A guarantie for the payment of 
coals''to the amo.unt of .501., for which 
the defendant would be answerable at 



4k Where A. wrote an order to B., 
to deliver two pipes of spirits to C.; and 
it was objected that it did not amount to, 
a guarantie, but was a mere order fof 
the delivery of goods, without any pro¬ 
mise to pay for them:—Held, that the 
efiect of the order was either to make A. 
the principal debtor for or in the place. 
of C., or to make him answerable for 
thb debt, if C. should make default. 
Longdate v. Parry, 2 Dow. & Ryl. 337. 

5. Where the defendant signed and 
gave a guarantie to the plaintiff, stat¬ 
ing that his ship was chartered; and the 
clmrterer having paid one-half the 
freight, and given ^e plaintiff his ac¬ 
ceptance for the remaining half >at four 
months' date, the defendant engaged to 
be accountable to. the plaintiff for- tb^ 
amount of th4 said acceptance, shotdd it 
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not be paid when doe—Held, that the 
consideration clearly appeared on the 
face of such guarantie, as the bill would 
not have been taken unless thus signed. 
Pace V. Marsh, 1 Bing. 216. 

6. Where a commission-broker effect¬ 
ed the sale of wool from the plaintiff to 
C. and P. to be paid for by a bill at eight 
months, accepted by the latter; and the 
broker agre^ to guaranty half the 
amount for an allowance of one per cent.; 
and the plaintiff confirmed the sale, and 
informed the broker that if he could not 
procure from C. and P, acceptances of 
approved houses, (which they would pre¬ 
fer,) that they would take his guarantie 


I for one-half the amount on the terms 
proposed; and the wool was delivered to 
the vendees without the intervention of 
the broker, and the vendors took the 
acceptance of the former for the amount 
of the wool, made payable at a banker’s; 
but before the bill was at maturity the 
vendees became insolvent, and the ven¬ 
dors resorted to the broker upon his 
guarantie:—Held, that he was liable, 
though the bill had not been presented 
for payment, and though ther& was no 
proof that it would not have been paid 
if presented. Holboum v. Wilkins, 

2 Dow. & Ryl. 59. 
S. C. 1 B. & C. 10. 


HABEAS CORPUS. 


I. HOW, AND ON WHOSE APPLl-") . y 

CAXION OKANTED - pagcj 

II. DISCHAROE UNDER, WHO EN- ) •, 

TITLED TO - - - . i ‘ • 


attend at Westminster to conduct his de¬ 
fence in personthe application should 
be made to the Court by whom the de¬ 
fendant was sentenced. Attoniep-Genr- 
ral V. Hunt, 9 Price 147* 


I. HOW, AND ON WHOSE APPLICATION 
ORANTBD. 

1. The writ of habeas j:orpus, whether 
at common iaw, or under the 81 Car. 2, 
c. 2, does not issue as a matter of 
course upon application in the first in¬ 
stance; but must be grounded on an affi¬ 
davit, upon which the Court are to exer¬ 
cise their discretion whether the writ 
shall issue or not. Roc v. Hobkouse, 

Z Chit. 207. 

S. C. SB. Sc A. 420. 

2. The Court of K. B. will grant a 

habeas corpus to the Warden of the Fleet, 
to take the body of a prisoner confined 
thjre for debt before a magistrate, to be 
exananed from day to "day respecting a 
charge of felony or misdemeanor. Ex 
parte Griffiths, 5 B- & A. 780. 

8. A habeas corpus cvm causA does 
not lie to 'remove the proceedings from 
an inferior jurisdiction into the Court of 
K. B,, unless it appears that the de¬ 
fendant is actually or virtually in the 
custody of the Court below.' Mitchell 
v. Mitchinham, 2 Dow. & Ryl. 722. 

S. C. 1 B. & C. 513. 

4 . The Court of Exchequer will not 

S ant a habeas corpus to enable the de- 
adant in an information, who is con¬ 
fined in a county gaol for a libel un¬ 
der the sentence of another Court, to 


■II. DISCHARGE UNDER, WHO ENTITLED 
TO. 

1. Where a defendant was committed 
by an Ecclesiastical Judge of appeal for 
contumacy in not paying costs, and the 
significavit only described the suit to be 
“ a certain cause of appeal and complaint of 
nullity," without shewing that the de¬ 
fendant was committed for a cause 
within the jurisdiction of the Spiritu^ 
Judge:—Held, that the defendant was 
entitled to be discharged on habeas 
corpus. Rex v. Dugger, 

1 Dow. & Ryl. 460. 
H. C. 5 B. & A. 791. 

2. Where prisoners, taken into cus¬ 
tody after an engagement at sea between 
a revenue cutter and a vessel suspected 
to be a smuggler,.of which the prisoners 
were the crew, were delivered on board 
a king’s ship, and detained fourteen 
days without any warrant, and were 
afterwards brought up by habeas coipus 
to be discharged; and it appearing from 
the return that there was cause to sus¬ 
pect them bf felony, the Court refused 
a discharge, ana directed them, to be 
committed to the custody of the Marshal 
of the Marshalseti, in order that they 
might be taken before a competent tri¬ 
bunal to be dealt with according to law. 
Ex parte Krans, 2 Dow. & Ryl. 411. 

S. C. 1 B. & C. 218, 



148 


{HAWKER AND PEDLAR.-HIGHWAYS. I. 11.] 


HAWKER AND PEDLAR. 


For the For/ll of u Comution under the 
llawltcr,^’ Act, 25 Ueu. S, c. 78, (now 
repealfti,) see Jiex v. Sebia^, 2 Chit. 
522. Ante, page 80. 

1. A person buying books in sheets, 
and making them «p, and then going 
from London intb the country and selling 
them th^re, is within the Hawkers’ and 
Pedlars’ Act, 50 Gto. 3, c. 41, and is 
not exempted from penalties as the 
maker of the goods, Moore v. FAwards, 

2 Chit. 213. 

2. Since the passing of that statute, 
the manufacturer of goods can only 
hawk lliem in tl ose places w'hi<^ are 
speciOed in the 23d section of the act; 
and where the defendant was convicted 
in a penalty of 10/. for trading as a 


hawker, uitkout am) licence so to do:— 
Held, that he was convicted in the pro¬ 
per sura. Rex'vJVebsdell, 2 B. & C. 136. 

3. So a person exposing to sale and 
selling tea, as a hawker, without a li¬ 
cence, is liable to the penalty imposed 
by the 23d section of that statu : on 
hawkers trading without a licence, al¬ 
though he would be liable to a penalty 
for selling tea in an unentered place, even 
if he had a licence; and the defendant 
having been convicted in a penalty of 
10^.:—Held, that it was the correct sum. 
Rex V. il/‘<?i//, 2 B. Se C. 142. 

N. n .—In this case, the provisions of 
the former statutes relative to hawkers 
were fully considered and expounded by 
the Court. 


HIGHWAYS. 


I. now CONSTITUTED - - jtagc 148 

II. HOW STOPPED UP, CHANGED, J 

OR DIVERTED - --j ^ ‘ 

III. ASSESSMENTS, ON W'lIOM AND ) , 

HOW LEVIED - - - _ j 

IV. INDICTMENT FOR NON-REPAIR - ib. 

V. PLEADINGS ib. 


I. now CONSTITUTFD. 

See also Post. tit. Inclosure Acts. 

1. A highway may be created by an 

Act of Parliament. Sutcliffe v. Green- 
viood, * ’8 Price 535. 

2. Where a way has been used by the 
public for a great number of years over 
a close, leading only to the houses of 
lessees, there being no thoroughfare; the 
privity of the landlord, and a dedication 
by him to the public, arc essential to con¬ 
stitute it a public highway;—and evi¬ 
dence that the locus in quo has bt!cn 
paved and lighted for the like number 
of years, under the authority of a public, 
local, and personal Act of Parliament, 
in which it is enumerated by name 
amongst the public streets, lanes, &c. 
within the scope cf the statute, does not 


prejudice the reversionary rights of the 
owner of the fee. Wood v. Veal, 

1 Dow. & Ryl, 20. 

S. C. 5 B. & A. 454. 

■ Qiiccrc —Whether there can be a pub¬ 
lic highway which is not a thorough¬ 
fare? 1 Dow. & Ryl. 20. 

S. C. 5 B. & A. 454. 

f 

II. HOW STOPPED UP, CHANGED, OR 
DIVERT I’D. 

I For the power and dufj) of Commissioners 
\ to stop up ' highways under luclosure 
I Acts, see Post. tit. Inclosure Acts. 

I. An order made by Justices oi 
Peace, under the statute 55 Geo. 3, 
c. 68, s. 2, for stopping up an old high¬ 
way, and setting out a now one, must 
shew that it was made with the consent 
in writing, under the hand and seal of 
the owner of the land through which the 
new highway is proposed to be made— 
Where, therefore, an order made under 
that statute, recited that the Justices had 
received evidence of the consent of T. J. 
Esq. in his lifetime, to the new road being 
carried through his lands, by writing 
under his hand and seal, and it appeased 
that another person was owner of the 
land at the time the order was made:— 
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Held, that such order was insufficient, 
and could not be carried into execution. 
Rex V. Denbighshire (Justices), 

2 Dow. & Ryl, 52. 

S. C, nomine Rex v. Kirk, 

6 H. & A. 21. 

2. So, where an order cf Justice.s for 

turning a footpath was founded upon a 
consent, signed and sealed by the at¬ 
torney of the parties m and through 
whose ground the new road was to pass; 
there being nothing to bind the princi¬ 
pal:—Held ill, and quashed by the 
Court, after confirmation by Sessions. 
Rex V. Crexve, 3 Dow. & Ryl, 6. 

S. C. nomine Rex v, Kent CJustices), 

1 B. & C. 62». 

3. Ar order made under the statute 
55 Geo. 3, c. 68, s, 2, cannot be con¬ 
firmed till the Sessions held next after 
the expiration of four weeks from the 
first day on which the notices required 
by law shall have been published:— 
Where, therefore, an order was made 
for diverting a path, and notice thereof 
given on the 20th December, and it was 
confirmed at Sessions on the 17th 
January. —Held irregular, and quashed. 

3 Dow. & Ryl. 6. 
5. C. 1 B. & C, 622. 

4. Qiarrc-*—Whether an order for 
diverting and turning an old road, need 
set out the names of the owners of the 
land through which the new road is pro¬ 
posed to be carried? Rex v, Casson, 

3 Dow. & Ryl, 36. 

And see 5. C. tit, Cektiokaiu, TI. 4. 

Ante, page 75. 

5. Qiicere —Whether, in the case of 
stopping up a way under an Inclosurc 
Act, the Commissioner is bound to give 
the notices required by the 55 Geo. 3, 
c. 08. Rex v. To7i'nscnd, 

5 B. & A. 424. 

III. ASSESSMEMTS, ON WUOSt AND HOW 
LEVIED. 

See also Post. tit. TuHNriKE. 

1. It seems, that in order to justify 
magistrates in granting an authority to 


collect a composition in lieu of statute 
duty, it should be made to appear upon 
oath to such magistrates, that the road 
can be more effectually repaired by such 
composition ;—and where the composi¬ 
tion is to be collected in several town¬ 
ships, It ought to appear on the face of 
the warrant authorising the composition, 
that, in the opinion of the magistrates, a 
composition in lieu of statute duty is 
admissible in each particular township. 
Stanleu v, Fielden, 5 B. & A. 42fiw 436. 

9. Qucerc —Whether a rector, who lets 
his tithes by parol from year to year to 
the occupiers of the lands in respect of 
which tlie tithes arise and are produced, 
and receives a half-yearly composition 
in the nature of rent, can be treated as 
an occupier of tithes within the meaning 
of the general Highway Act, IS Geo. 3, 
c. 78, s. 34, and rateable to the repair 
of the highways in the parish? Rex v. 
Buckinghamshire C Just ices), 

2 Dow, & Ryl. 689. 

S. C. I B.& C. 485. 

IV. INDICTMENT EOS. NON-XEEAIU. 

1. An indictment against a parish 

for not repairing a highwray, cannot be 
quashed on an alfidavit that the way was 
then in repair; bnt the defendant must 
plead guilty, and pay a nominal fine. 
Rex V. Lincombe, 2 Chit. 214. 

2. After a verdict of not guilty op an 
indictment for nut repairing a road, the 
Court will not grant a new trial. Rex 
v. Burbon {Inhab.), 5 M. Sc. S. 592. 

V. PLEADINGS. 

1. A plea to an action of trespass for 
breaking the plaintiff’s close, that over 
and across, &c. was a common and pub¬ 
lic highway for, &c. to pass along at 
pleasure, on payment of a certain toll, 
is not inconsistent or contradictory; par¬ 
ticularly, if not stated to be immemorial, 
for it may be a highway created by an 
Act of Parliament. Sutclife v. Green¬ 
wood, 8 Price 535. 


HOLIDAYS.—See Post. tii. Ofpicers. 


HOUSEHOLDER.-Soe Post. tits. I 

( Poor. 



m[HVNDRED.—IMPRESSMENT OF SEAMEN.- INCLOSVRE ACTS. 


HUNDRED. 

See the Statute 3 Geo, 4, c. 33. 
And see Post, tit Rtox. 


I. An action on tEe statute 9 Geo. 1, 
c. ^3, s. 7, must be brought against all 
the inhabitants at large, and does not 
lie against two only by name. Jackson 
V. Pearson, 3 Dow. & Ryl. 439. 

‘ 5. C. 1 B. & C. 304. 

S. Hustings erected to take the poll 


at a contested election for members to 
serve in parliament, are not a building 
within the statute 57 Geo. 3, c. 19, 
s. 38;—therefore, no action lies tgainst 
the hundred for the destruction of such 
property by a tumultuous assembly. 
Allen V. Ayre, 3 Dow. & Ryl. 96. 


IMPRESSMENT TOF SEAM EN. 


1. The statute 57 Geo. 3, c. 57, s. 6, 
declares that if any person liable to be 
arrested under any of the acts for the 
prevention of smuggling, shall be fit 
and able to serve on board a King's 
ship, any sue*' person so arrested 
shall be taken before a Magistrate, and 
upon due proof be committed to prison 
to answer such information; and that it 
shall be left for the gaoler, &c. on tlie 
ordm* of the Commissioners of Customs 
or Excise respectively directing the 
prosecution, to convey such person on 
board a ship of war, in order to fa's 


being impressed into his Majesty’s naval 
seri’ice. Where, therefore, two seamen 
were impressed under the authority of 
that act, by virtue of an order signed by 
only four Commissioners of Customs, out 
of the nine nominated and appointed by 
the King’s patent:—Held, that sucli 
order was valid and effectual, it appear¬ 
ing by the patent that four of the Com¬ 
missioners might act for the whole 
body ; and the Court refused to dis¬ 
charge such seamen out of custody. 
White 4" Gibbs, Ex-parte. 

■' 1 Dow. & Ryl. 151. 


^ INCLOSURE ACTS. 


coKsxaucxiosf of. 

]• An Inclosure Act, authorising 
Commissioners to make roads through 
inclosed lands, and declaring that the 
persons having common rights of such 
lands should be entitled to the herbage 
of the roads in such manner as the 
Commissioners should award, does not 
authorize them to sell the herbage by 
auction or otherwise, to one individual 
Commissioner. Rmmes v. Robinson, 

3 Chit. 5Q1. 

3, Where ant InclosuraAct empow¬ 
ered the Commissioners to make a 
rate ^ .defray the expenses of passing 
anA^ti^ecuting the act; and provided 
th^^'ersons advancing money should 
be jijepaid out of the first money raised 
by' the Comtnissiooers; .and expenses 
Were incurred In the execution of the 


act before any rate w.as made; to defray 
which expenses the Commissioners 
drew drafts on their hankers, requiring 
them to pay the sums therein men¬ 
tioned on account of the public drain¬ 
age, and to place the same to their ac¬ 
count as Commissioners ; and the bankers 
for six' years continued to advance 
considerable sums by paying these 
drafts:—Held, that the Commissioners 
were personally responsible to the 
bankers for the drafts so made; 
and the latter, having from time to 
time made half-yearly rests in the ac¬ 
count, and charged interest on the 
balance there struck; ’and the Commis¬ 
sioners having consented to that mediod' 
of keeping the accounts:—Held, tbrt 
this mode of charging interest half- 
yearly wfu not illegal or usurious. 
Eaton V. liell, 5 B. & A. 34. 



Coiutructiw oj. riNSliOSURB ACTS.] (.'onstruction oft 1^1 

, 3. Where, under a local Inclosure neral Inclosure Act, 41 Geo. 3, c. 109. 
Act, three Commissioners and their sue- Therefore, where the issue was, whether 
cessors were nominated and appointed a certain allotment was bounded by a 
for setting out, dividing, allotting, and ‘ sufFcient fenc& within the meaning of 
inclosing wast^ lands, according to a local Inclosure Act, which required 
rules prescribed thereby; and it was that tlie allotments in lieu of tithes 
provided, that all acta or things should he inclosed andfenced on all such 
done by any two of the Commissioners parts and sides as should not be directed 
appointed or to be appointed by virtue to be fenced by any other proprietor, 
of the act, should be as valid and or as should not adjoin to any inclosed 
effecdial as if the same were done by all land, or be bounded by any river qt 
the said Commissioners ; and it was other svffficient fence and the proof 
further provided, that if any of them was, that part of the locus in quo waa 
should die, or become incapable to act bounded by an old deep ditch :—^Held, , 
for the space of forty days, when occa- that this was a sufficient fence within 
sion should require his or their attend- the meaning of the statute. Ellis r. 
ance for carrying the act into execution, Arnison, 2 Dow. & Ryl. 161. 

a new Commissioner or Commissioners S, C. 1 B. & C. 70. 

should be elected and appointed in his 7. Where a private act for inclosing 
or their stead :—Held, that an assess- the waste lands of a manor reserved to 
ment made by two Commissioners, af- the lord and his assigns, all mines, &c., 
ter the death of one of the three ap- together with all convenient and neces- 
pointed by the act, and before the sary ways, Ac. then already made, or 
election or appointment of a successor, thereafter to be made; and liberty of 
was invalid, although such assessment laying waggon ways, Ac., at his and 
was made for the purpose of carrying their free will and pleasure; and to do 
the act into execution. Doe d, Nichoif all such other works, acts, and things, 
son V. Middleton, 6 Moore 532. as might be necessary or convenient for 

• S. C. S Brod. A Bing. 214. the full and complete enjoyment thereof, 

4. By the same act, the Commission- in as full, ample, and beneficial a man¬ 

ors were required to make a statement ner as if that act had not been made; 
or account of all monies received, ex- and an action of trespass was brought 
pended, or due to them, in the execu- against the assignee of the lord, for 
tion of such act; and to lay the same laying a waggon way over dne of the 
before a Magistrate, who was to examine allotments in an improper manner:— 
and balance the same; and no charge Held, that the real question for the Jury 
or item in such account was to be was, whether such waggon way had 
binding, unless allowed by such Magis- been laid in such a manner as a person 
trate. Qurt.e —Whether the Commis- of reasonable or ordinary skill would 
sioners, having made an assessment for have laid it; and such as a prudent 
the costs of carrying the act into person would have adopted if he had 
execution, could proceed for the rcco- been making the road over his own 
very of such assessment before it was land, and not over that of another, 
allowed by a Magistrate? Abson v. Fenton,. 1 B. A C. 195. 

6 Moore 532. 8. Where, under an Inclosure Act, 

5. But it ws^ held that such clause the tithes payable in respect of certain 

does not take away an appeal given by old inclosures were extinguished, and 
a subsequent cl^se, " to the party in lieu thereof a corn rent substituted, 
grieved by any thing done in pursuance which was directed to be paid for ever 
of that or the general Inclo^re Act, afterwards to the impropriator and vicar, 
(other than and except such determine- by the person who for the time being 
lions as were by that or the general should be in the possession or occupa- 
Inclosure Act declared to be binding, tion of the land, out of which the rent 
hnal, and conclusive,”) the allowance of should be issuing; and a power of dis- 
the accounts by a Magistrate not falling tress was given for the recovery thereof, 
within that exception. Rex v. Cumber- the 'same as for rent service or other 
land f JusticesJ, 1 B. A C. 64. rent in arrear; and for several years 

6. A ditch which from time immemo- part of such land remained' uncul- 
rial has been the only boundary between tivated, untenanted, and wholly unpro- 
a common and adjoining township; is fitable to the owner, who during that 
■* fence within the meaning of the ge« time resided on another estate; and 
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he afterwards demised the land to 
another tenant, v(ho entered and occu¬ 
pied, and brought it into cultivation:— 
Held, that during the time the land was 
unoccupied and uncultivated, the land¬ 
lord was in the legal possession thereoi’ 
within the meaning of the Act, so as to 
subject him to the payment of the corn 
rent in arrear; and that the tenant com¬ 
ing in under him was liable to be dis¬ 
trained upon for such payment. New- 
iing V. Pearce, 2 Dow. & Ryl. 607. 

S'. C. 1 B. & C. 4S7. 

0 . An Inclosure Act directed that 
the Commissioners should set out, allot, 
and award certain portions of lands out 
of the commons to be inclosed, to the 
impropriate recto"s and curate, in lieu 
of all great and vicarial tithes; and the 
Commissioners were required to distin¬ 
guish by their award the several allot¬ 
ments to such rectors and curate respec¬ 
tively, and the same allotments were 
thereby declared to be in full satisfac¬ 
tion and discharge of all tithes:—Held, 
that the tithes were not extinguished 
until the Commissioners had made their 
award. Ellis v. Amison, 

5 B. & A. 4-7. 

10 . Where, therefore, to an action of 
covenant for not setting out tithes of 
certain garden ground, the defendant 
pleaded the above Act, by which the 
plaintiff received an allotment of waste 
lands in the parish in lieu of tithe, 
but omitted to allege that the Commis¬ 
sioners under the act had made their 
award in pursuance thereof; and after a 
finding for the defendant by the Jury 
upon an issue of fact, the Court entered 
judgment for the plaintiff non obstante 
veredicto. Ellis v. Arnison, 

3 Dow. & Ryl. 27. 

11. A local Inclosure Act empowered 
the Commissioners, with the concurrence 
and order of two Justices of the Peace, to 
stop up and discontinue any of the roads 
or ways in, through, over, or on the sides 
of the inclosed lands. The general 
litclosurc Act, 41 Geo. 3, c. 109, s. 8 , 
requires the Commissioners, first, to 
appoint and set out the public carriage 
roads and highways, and to describe them 
by metes and bounds in a map; of all 
which notice is to be given in a'public 
newspaper, and a meeting is to be ad¬ 
vertised, whereat any person aggrieved 
by the setting out of such carriage roads 
may attend and consplain; and a Com¬ 
missioner, , oi the Conimis.sioncrs and 


two Magistrates, are to determine such 
complaints, and alter and finally con¬ 
firm the map. It is then provided, (in 
the same section.) that no old or accus¬ 
tomed road, passing 05 leading through 
the old inclosur^js, which the Commis¬ 
sioner or tCommissioners may be by any 
bill anthori:;ed tu stop up, shall be stop¬ 
ped up, in any case, without the concur¬ 
rence and order of two Justices of 
Peace, acting, SfC. ; and such order shall 
be subject to an appeal to the Quarter Ses¬ 
sions. ■ By the 10 th section of the gene¬ 
ral Act, the Commissioners are empow¬ 
ered to set out and appoint such private 
roads, 4 c, in, over, upon, and through, or 
by the sides of allotments, as they shall 
think fit, giving such notice. By the 
11 th section it is provided, that all road¬ 
ways, and paths, over, through, and upon 
such lands and grounds, which shall not 
be set out as aforesaid, shall be for ever 
slopped up and extinguished, aud shall 
be deemed and taken as part of the 
lands and grounds to bedividci, allotted, 
and inclosed. The Conimissioncrs pub¬ 
lished in a newspaper the roads set 
out, and also advertised the required 
meeting in such paper, apnouncing 
therein, that any person injured or ag¬ 
grieved by the setting out such roads, or 
by the omission oj'any other, might attend, 
and they would be heard. After lh.it 
meeting, the Commissioners and two 
Magistrates made and signed an order 
confirming the map, and the roads and 
footways, therein described, cxccj»ting 
three which were specified; and such 
map was annexed to the award. A 
proprietor of one of the new inclosure.s 
brought an action of trespass for break¬ 
ing his close, &c.; the dei'endant justified 
under an alleged right of way, atid 
proved an ancient footj>ath over tlic locus 
in quo. On a special case, stating that 
such old footpath had.bevi omitted by 
the Commissioners in preparing the map 
of roads, &c. set ou^: —Held, that the • 
old way was not stopped up and ex¬ 
tinguished, according to the true con¬ 
struction of the Acts of Parliament, by 
what had been done by the Commis- 
sione's and Magistrates for that pur¬ 
pose, and with that intention; the posi¬ 
tive concurrence and order of two 
Magistrates being indispensably neces¬ 
sary to the stopping up of roads, whe¬ 
ther they were public carriage roads, 
or private, or bridle and foot roads. No¬ 
thing short of an order of the Magis- 
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trates, expressly stopping vp the road, will 
satisfy the statute: merely 7iot setting it 
out, is not sufficient to extinguish it, 
even in the case of a private road, bridle, 
or footway- IJarber v, Rand, 

9 Price .58. 

11 . By a clause in an Inclosure Act, 
a Commissioner was empowered to stop 
up any way, provided it was done hy the 
order and with the concurrence of two 
Justices; and such order was to be sub¬ 
ject to an appeal to the Quarter Sessions, 

' in like manner, and under such form 
and restrictions as if the same had been 
originally made by such Justices : and 
hy a subsequent clause, any party ag¬ 
grieved might appeal at any time withjn 


six months next after the cause of com¬ 
plaint had arisen:—Under this act, the 
Commissioner, with the concurrence and 
order of two .Tustices, stopped up a road 
without giving th<‘ public notices re¬ 
quired bj the .55 Cco. 3, c, GS, s. 2 : 
—Held, that a party aggrieved, might, 
under these circumstances, appeal at 
any time within six months. Re.v v. 
Townsend, .5 B. & A. ‘ 120 . 

Qnxrc —Whether it he necessary for 
a Commissioner to give such notices as 
are required hy the General Act, where 
roads are stopped up under the provi¬ 
sions of a private or local Inclosure 
Act? .5 B. & A. 42a. 
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ib. 

ib. 
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I. FELONY. 

(a) Forgery. 

1. Upon an indictment for forging 
and uttering a forged acceptance to a 
bill of exchange in payment for goods, 
which tht prisoner hac promised to pay 
for by an acceptance of a London 
hanker, the bill was addressed to and 


purported to be accepted by Messrs. 
fVilliam.s Sf Co, Bankers, 3, Birchin 
Ijonc, London: and it was proved that 
Mr.isrs. B'tlliams, Burgess, 6f Co., Bank¬ 
ers, of No. 20 in that Lane, had not 
accepted the bill: and that there were 
no other bunkers of that name in Lon- 
don ; but there was no evidence to shew 
that Messrs. U'tUinnts Co., of 3, Birchiu 
Lane, had not done so:—Held, that this 
did not amount to a proof of forgery 
as against the prisoner. Rex v. Watts, 

6 Moore 442. 

S. C. 3 Brod. & Bing. 197- 
2 . So, where upon an indictment for 
forging and uttering a forged accept? nee, 
the bill was drawn by the prisoner, and 
addressed to “ Mr. T. B., Baize Manu¬ 
facturer, Romford," and purported to 
have been accepted by him, payable 
when due at “ J^o. 40, Castle Street^ 
Holboi-n and it was proved that no 
such person as T. B. ever resided at 
Romford, and that there was no baize 
nianiifactorii there, and that he did not 
live at “ JVo. 40, Castle Street, Holhorn 
and the prisoner produced witnesses to 
shew that the acceptance was the hand¬ 
writing of T. B., but that he had never 
carried on the business of a baize 
manufacturer at Romford, nor resided at 
“ No. 40, Castle Stjeet, Jlolborn:"-.— 
Held, that .Tlthougli this was a case of 
gross fraud, it did not amount to for¬ 
gery, as the acceptance was written by 
a person of the name of T. B. , Rex v. 
Webb, 6 Moore 447. («.) 

S. C. 3 Brod. & Bing. 228. 


X • 
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. S. The forging and uttering a Prus¬ 
sian treasury note for the |>ayinent of one 
dollar, is within the statute 45 Geo. 3, 
c. 1S9, s. I; and where the prisoner was 
convicted of forging an instrument (pur¬ 
porting to be such note) in a foreign 
language, but no count in the indictment 
’ contained an English translation of the 
note;—judgment was .ordered to be 
arrested, nex v. Goldstein, 

S Brod.& Bing. 201. 

4. Where a prisoner forged Uie name 
of J. C. a co-trustee to a power of 
attorney for selling stock, which was ; 
standing in the joint names of the pri- j 
sOner and J. C. in the bank of England: 
and the forgery was discovered before 
the stock was sold:—Held, that J. C. 
was a competent witness to prove that 
his name was forged. Rex v. Wait, 

1 Bing. 121. 

(i) Embezzlement. 

. 1. A person employed as a journey¬ 
man miller, and in tl>e habit of receiving 
money on his master's account, falls 
within the Embezzlement Act, 39 Geo. 3, 
c. 85. Rex V. Barker, 

1 Dow. & Rj;l. N.P.C. 19. 

2. Where a defendant had established 
a saving-bank, consisting of one hun¬ 
dred and thirty members, each of whom 
paid a weekly subscription of 2s. Id., 
the odd penny being paid to the defend¬ 
ant for the trouble of managing the af¬ 
fairs of the bank, the funds of which 
were to be disjposed of once a week by 
a lottery, consisting of one hundred and 
twenty-nine blanks, and one prize 
amounting to 1.3/., lybich was to go to 
the holder of the fortunate ticket; and 
t'he defendant having absconded, after 
receiving from one of the subscribers 
deposits to the amount of 10/. 8*., with¬ 
out receiving any benefit therefrom:— 
Meld, that the defendant was not in¬ 
dictable under the 52 Geo. 3, c. 63, 
for embezzling the money as an •'agent,” 
or as a person having the possession of 
money for “ safe ,custodif:” —Held also, 
that as the defendant had never at any 
one time more than 2s. Id. in her pos¬ 
session belonging to the prosecutrix, 
though she had received in the aggre¬ 
gate the whole sum of 10/. 8*., the in¬ 
dictment charging her with receiving 
that sum gcnersdly, could not be sup¬ 
ported. Rex V. Mason, 

1 Dow. & Ryl. N.P.C.^22. | 


1. II. III. IV. V,] Perjurjf. 

II. M1SDEMEA.NOUK8 TO THE FERSOH. 

(a) Conspiracy. 

See also Rex v. Hilbers, 2 Chit. 163- 
Post. page 157. 

1. Where two defendants were in¬ 
dicted for a conspiracy to commit a 
fraud, and one defended himself on the 
ground that he had himself been de*- 
ceived by the representations of his 
co-defendant: and part of a written 
correspondence between both the de¬ 
fendants having been received in evi¬ 
dence for the Crown;—Held, that the 
v^ole of the correspondence between 
the defendants, up to the time of the 
overt act of the conspiracy, was ad¬ 
missible in evidence for the defence. 
Rtx V. Whitehead, 

1 Dow. & Ryl. N.P.C. 61. 

III. MISDEMEANOURS TO PRIVATE PBO- 
FERrV. 

(a) Forcible Entry. 

1. An averment in an indictment for 
a forcible entry, that tlie prosecutor •uas 
“ seised," is sufficient to found an ap¬ 
plication for a writ of restitution ; and 
it need not be shewn by the prosecutor 
that be still continued to be seised. 
Rex V. Dillon, 2 Cliit. .314, 

IV. MISDEMEANOURS AGAINST FUBI.1C 

JUSTICE. 

(a) Perjury. 

See also Post. tits. ^ Perjury. 

( Variance. 

1. Where an indictment for perjury 
averred, that the cause in which the 
alleged perjury was committed “ came 
on to be tried, and was duly tried by a 
Jury of the county and the record of 
the trial stated that the Jury came of 
the neighbourhood of Westminster, in¬ 
stead of at Westminster: —Held to be 
no objection, as the cause was in fact 
80 tried, and no county was mentioned 
in the record. Ilex v. Israel, 

S Dow. & Ryl. 234. 

V. MrSDEMEANOURS AOAIN|T PUBLIC 

AND OTHER OEFICERSf^ 

1. The statute 42 Geo. 3, c. 85, 
giving jurisdiction for trying and punish- 
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ing in this country persons holding pub¬ 
lic offices or employments, for ofiences 
committed abroad, does not extend to 
felonies. Rex v. Shawc, 5M. & S, 403. 

2. In an indictment against the de¬ 
fendant for refusing to serve the office 
of overseer of tlie poor of a parisli:— 
Held, that he was a substantial house¬ 
holder within the statute 43 Eliz. c. 2, 
and liable to serve such office, although 
he occupied a house and paid the rent 
and taxes in the parish by means of a 
clerk only, but slept in another parish. 
Rex*v. Poynder, 2‘Dow. & Ryl. 258. 

S. C.1B.& C. 178. 

And see Rex v. Hall, 2 Dow. & 
Ryl. 241. S. C. 1 B. & C. 123.. Post, 
next page. * 

VI. MISDEMEANOURS AGAINST THE POB- 

UC HEADTH, POEICE, OB ECONOMY. 

1 . Selling the dead body of a person 
capitally convicted, for dissection, where 
dissection is no part of the scvitence, is a 
misdemeanour at common law; and in 
order to support an indictment for such 
offence it is not necessary that there 
should be direct evidence that the de¬ 
fendant had sold the body for lucre and 
gain, and for the pur|H>se of being dis¬ 
sected. Rex V. Cundtck, 

1 Dow. & Ryl. N.P.C. IS. 


VII. NUISANCES. 


See also Ante. tits. 


{ 


Bridges. 
Highways. IV. 


1 . Keeping and maintaining a com¬ 
mon gaming-house, and for lucre and 
gain, causing and procuring idle and 
evil disposed persons to come there to 
play together at “ Rouge el Noir" and 
pc mitting such persons to play at such 
game for large sums of money, is indict¬ 
able at common law; and it seems that 
an indictment for such an offence, merely 
charging the defendant with keeping a 
common gaming-house, would be good. 
Hex V. Rogier, 2 Dow. & Ryl. 481. 

S. C. 1 B. & C. 272. 


• VIII. FORM OP. 

1 . Where an indictment averred, 
“ that one E. L. was publicly executed 


at, &c.; «id that one G. C. of, &c., un¬ 
dertaker, -ms retained and employed by 
JV. fV. the keeper of ftie gaol in and for 
the county, to bury the body of the said 
person so for certain re-xardto 

be therefore paid to the said C. C. by and 
on behalf of the said county; and in pur¬ 
suance of the said retainer and employ¬ 
ment, the body of the said person so' 
executed was then and there delivered 
to the said G. C. for the purpose of 
being so by him buried as aforesaid; 
and it then and there became the'duty of 
the said G.C. to bury the same accord¬ 
ingly, but that the said G. C. being, &c. 
and having no regard to bis said duty, 
nor to, &c. did not, nor "mould bury the 
said body, but on the contrary thereof, 
unlawfully, &q,, and for the sake of 
wicked lucre and gain; did take and 
carry away the said body, and did sell 
and dispose of the same for the purpose 
of being dissected, &c., to the great 
scandal, &c.'’:—Held, that the indict¬ 
ment was well framed, though apparently 
drawn in the language of a declaration 
itj^ assumpsit. Rex v. Cnndick, 

1 Dow. & Ryl. N.P.C. 18. 


IX. PRACTICE RELATIVE TO. 

See Ante. tit. Certiorari, passim. 

Post. tit. Venue. 

« 

See also Rex v. Clark, 1 Dow. & Ryl. 43. 
Ante, page 2. 

Rex V. Cotesbatch, 2 Dow. & 
Ryl. 265. Ante, page 88. 

Rex V. Fielder, 2 Dow. & Ryl, 
46. Post. tit. New Trial. 

1 . The Court will remove an indict¬ 
ment for a misdemeanour from Lanca¬ 
shire to Yorkshire, if there is reasonable 
cause to apprehend or suspect that jus¬ 
tice will not be impartially administered 
in the former county. Rex v. Hunt, 

2 Chit. 180. 

2 . If the counsel for the defendant 
on an indictment for a misdemeanour 
opens new facts in his address to the 
Jury, and afterwards declines calling 
witnesses to prove the facts so opened, 
the counsel for the prosecution is not¬ 
withstanding, ent.jed to a general reply. 
Rex V. Bignold, 

1 Dow. & Ryl. N.P.C. 59. 
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INFANT. 


I. PRIVILEGES, INCAPACITIES, 

DUTIES, AND RESPONSI- V 156 
BiLiixES OF - - ])agej 

II. APPEARANCE BY - - - - ib. 

III. GUARDIAN, now APPOINTED - ib. 


I. PRIVILEGES, INCAPACITIES, DUTIES, 
AND EESPONSIBILIXIES OF. 

See also tit. Costs, IX. 12, 13. Ante, 
page 89. 

1 . Where A. and J>., tutors dative 
appointed by a* Scotch Court as guar¬ 
dians of an iniant, executed for and on 
his behalf a tadc oi agreement, inter 
partts, for a lease, whereby a salmon 
fishery in Scotland was demised to C. 
for four years, at a certain rent, cove¬ 
nanted to be paid to the infant:—Meld, 
that he might niaintain an action of 
debt in his own name upon the agree¬ 
ment, to recover arrears of rent, though 
he was no party to the agreement, nor 
proved to be of full age at the time the 
action was brought. Carnegie v. Wavgh, 

2 Dow. & Ryl. 277. 

2 . An infant caniHit be appointed to 
the office of clerk of a Court of Requexta, 
where it is part of the duty of that office 
for such clerk to receive the money of, 
the suitors; as it is in the nature of an j 


office of a public trust. Claridge v, 
Kreh/n. 5 li. & A. 81. 

3. Where an infant held himself out 
to the world as being in partnership with 
J. <S'., and continued to act as such till 
within a shon period of his coming of 
age; but there was no proof of his doing 
any act as a partner after twenty-on :— 
Held, that it was his duty to give notice 
of his disaflirmancc of the partnership 
on his arriving at age; and as he had 
neglected to do so, that he was resjion- 
sible to persons who had trusted J. S. 
with goods subsequently to the infant’s 
attaining twenty-one, on the credit of 
the partnership, (ioodev. Uarrnon,(in 
error), 5 B. Sc A. 117. 

11. APPEARANCF BY. 

1 . Wliere there had been judgment of 
nonsuit in an action brought against an 
infant, it is no ground of erior that he 
liad appeared by attorney. Bird v. 
Beg", 5 B. Sc A. 418. 

III. GUARDIAN, now APPOINTED. 

3. Where an infant’s father, being a 
necessary witness on his bt'hulf, could 
not be appointed his frochein amn in the 
conduct of a suit,—the Court will, on 
motion, appoint some other jierson as 
guardian, witli the consent of the father. 
Claridge v, Craxeford, 

1 Dow. & Ryl. 13. 


INFKBIOR COURT. 

i Certiorari, I. 3, 7. page 74. 
See Ante, tits. -/ Costs, 1. (rf), page 84. 

i Foreign Attachment. 

Poit. tit. Procedendo. 


1 . 'file general Court of Jlajuci,ts 
Act, 23 Geo. 3, c. 38, s. 8, declares, that 
no person shall be capable of acting as 
a Commissioner in the execution of any 
of the Acts for constituting such Courts, 
unless such person shall be a house¬ 
holder within the county, &c. for which 
he shall act. The word householder, 
does not mean a personally resident 
housekeeper;—and therefore, where a 
person had been elected to the office of 
registrar and clerk of the Court of He- 
f/uests of the city of Bristol, by a majo¬ 


rity of householders, paying rent, rates, 
and taxes, and resident by their part¬ 
ners in trade or their servants only:— 
Held, that the election was valid. Jiex 
v.Jlall, 2 Dow. & Ryl. 241. 

S. C. 1 B. & C. 123. 

And'see Rex v. Poynder, 2 Dow. & 
Ryl. 258. S. C. 1 B.*& C. 178. Ante, 
last page. 

2 . jlssumpsit for use and occupation 
is a cause of action within the jurisdic¬ 
tion of the Safh Court of Requests; and 
a defendant occupying a wareliousc, 
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though he does not personally reside in 
that city, is entitled to be sued within 
the local jurisdiction for a debt under 
10 /. arising out of the limits thereof. 
Axoh v. JJallmorc, 3 Dow. & Ryl. 51. 

3. Where the plaintiff'declared in ««* 
xv7iipsit for work and labour in healing 
horses within the jurisdiction of a Clounty 
Court, and for potions, ike. administered 
on those occasions;—*^Ield> that this 
amounted to a sufficient allegation that 
the potions were administered within the 
jurisdiction of such County Court. 
Dunn V. Crump, 3 Rrod. ik Ring. 309. 

4. On the removal of a cause by 
habeas corpus from an inferior to a su¬ 
perior Court, if the plaintiff* declares //c 
noxo, he is nut bound to declare in the 


same form of action as in the inferior 
Court. Bo~xerbank v. Walker, 

2 Chit. 517. 

5. Where, in an action of debt in the 
Paluce Court, the defendant having suf¬ 
fered judgment by default, that Court 
refused to allow the plaintiff to sign 
final judgment, as by law it was con¬ 
tended he might do:—The Court of 
King’s Bench refused a mandamus to 
compel the inferior Court to allow final 
judgment to be signed, leaving the plain¬ 
tiff* to his remedy by writ of error, where 
he had taken tlie necessary steps for that 
purpose. Re* v. Conyngham (Marquis), 
1 Dow. & Ryl. 529. 

S. C. nomine Arden v. Connell, 5 B. & 
A. 885. 


INFORMATION. 


I. ON WHOSE Al'iaiCATlON, AND ) . 

irow OBTAINED - page 3 

II. PRACTICE HELATIVE TO - - ib. 


I. ON WHOSE APPLICATION, AND HOW 
OBTAINED. 

rJ ustices of Peace. 

See Post. tils. < Libel. 

^Perjury. 

1 . An affidavit to found a motion for 

a criminal .nformation must distinctly 
negative the charge ; and it is usual 
to do so in the words of. »he charge. 
Rex V, IVright, 2 Chit, 102. 

2 . And on a motion for such infor- 
m ttion against two persons for a con¬ 
spiracy in endeavouring to raise the 


price of oil, it must appear distinctly 
that they combined together, as it is'no 
ofl’ence for an individual separately so 
to endeavour. Rex v. Hilbers, 

2 Chit. 163. 

II. PRACTICE RELATIVE TO. 

1. The Court of Exchequer will re¬ 
move an action brought in another 
Court against an officer of excise for 
refusing to accept the dtity on goods 
warehoused, and to grant the usual cer¬ 
tificate, where part of the goods having 
been afterwards .seized, an informa¬ 
tion for their condemnation is depend¬ 
ing in the former Court, and the trial of 
the action removed was ordered to 
await the result of the trial of the infor¬ 
mation. Bcningjield v. Stratford, 

8 Price 584. 


INNKEEPER. 

4 


1 . It seems that an hotel-keeper is 

subject to the same liabilities as an inn¬ 
keeper ; but he should be declared 
against in the latter capacity. Jones v. 
Osborn, 2 Chit. 484. 

2 . But an innkeeper, as such, is not a 


trader under the ‘ ankrupt laws; neither 
is an innkeeper, selling wine and brandy, 
and other liquors, by the dozen, to cus¬ 
tomers out of his inn, necessarily a 
trader. JEilkft v. Thomas, 

3 Chit. 651. 
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INQUIRY, WRIT OF. 


WH£K NECESSARY, AND HOW 
EXECUTED. 

See also tit. Damages, Ante, page 96. 

1 . In an action of debt for use and 

occupation after judgment by default, it 
seems that a writ of inquiry is necessary 
before iiiitil judgment is signed. Arden 
V. Connell, 5 B. & A. 885. 

2 . The Court granted a rule for de¬ 
livering up mortgage deeds on payment 
of the debt, interest, and costs, in an 
action of covenant. Anonymous, 

2 Chit. 264. 

8 . So, on a judgment by default in 
covenant for the arrears of an annuity, 
the Court granted a rule for reference to 
the Master to compute arrears. Allwo- 
uay V. Hill, 2 Chit. 82. 

4. But the Court of 6. P. would not 

allow it to be referred to the Prothono- 
tary to take an account of monies re¬ 
ceived by the lei.sor of the plaintiff in 
respect of annuities, or to ascertain the 
costs in an action of ejectment. Due d. 
Johnson v. Roe, 6 Moore 331. 

5. The plaintiff may obtain a rule nisi 
to refer a bill of exchange to the Master 
on the same day interlocutory judg¬ 
ment is signed for not producing the 
record. Rvssen v. Hayward, 

1 Dow. & Ryl. 444. 

S, C. 5 B. & A. 752. 

6 . It is no cause against a rule for 
referring a bill of exchange to the 
Master to compute principal and inte¬ 
rest, that the judgment signed was 
irregular, on the ground ^at such 


irregularity must be the subject of a 
counter motion to set aside the judg¬ 
ment. Marryat v. Winkficld, 

2 Chit. 119. 

7. The’Court will not grant a rule to 

compute interest on a judgment in an 
action upon a bill of exchange. Bishop 
V. Best, , 2 Chit. 233. 

8 . A plaintiff may issue a writ of in¬ 

quiry in the ordinary form, in an action 
of debt for the treble value of tithes. 
bale V, Hoilgetts, 1 Bing. 182. 

9. It seems that a notice of executing 

a ^writ of inquiry in the King’s Bench 
can be continued or countermanded but 
once; that Court concurring with the 
Court of C. P. as to the practice in this 
respect. But where several notices and 
countermands of mquiry had been 
served, and eventually, a fresh, and not 
a continuing notice was served:—Held, 
that the inquisition under it was regular. 
Burgess v. Rovle, 2 Chit. 220. 

10. In the Court of Exchequer, notices 
of execution of writs of inquiry must be 
given by attornies and clerks in Court, 
and be entered in the book of orders; 
and notices* of such entries must be left 
on the seats of clerks in Court. Reg. 

T. 39 Geo. 3, 8 Price 503. 

11. And eight days’ notice must be 

given of the execution of such writs, 
except where the venue is laid in London 
or Middlesex, and the defendants reside 
above forty miles therefrom; and in 
these excepted cases, fourteen days’ no¬ 
tice must be given. jRcg. Gen. H. T. 
39 Geo. 3, 8 Price 504. 


INQUISITION. 

% 


WHEN SET ASIDE. 

See Clement v. Leviis (in errorJ 3 Brod. 
& Bing. 297. Ante, page 96. 

1 . A motion to set aside an inquisition 
for excessive damages must be made 
on alBdavits, which must be produced at 
the time the rule is granted. There¬ 
fore, where such a motion was made on 
the last day of Term, without an aflfida- 


vit, and the rule was afterwards drawn, 
up on an affidavit sworn before a Judge 
in vacation, the Court in the following 
Term discharged the rule with costs. 
Williams V. Reeves, 2 Chit. 218. 

2 . The Court of Exchequer received 
explanatory affidavits of two of the 
Jury, on an application to set aside 
an inquisition, on the ground of their 
having improperly allowed interes* 
Milsom V. Haytvard, 9 Price 184. 
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I. COMPOSITION WITH CREDITOBS. 

Sec Catheru'ood v. Ckaband, 2 Dow. & 
Ryl. 271. a. C. 1 B. & C. 150. Ante, 
page 136. 

1 . A composition deed, by which a 
tradesman assigned all his efiects’ in 
trust for the benefit of his creditors, re¬ 
cited that he was indebted to his land¬ 
lord in a specific sum for rent;—to the 
Crown in a certain sum for excise 
duties,—and to A. and 6. by name, a.<s 
judgment creditors in a sum of 4001 .; 
and then recited, that one of the trusts 
was to pay these specific demands, and 
all debts under 10 /. in full. Then fol¬ 
lowed a proviso for avoiding the deed : 
that “ if any of the creditor or crcnlitors 
whose respective debts should amount 
to 100 /. or upwards, or any two credi¬ 
tors wliosc debts should amount to 150/. 
or upwards, should not duly execute 
the deed within three calendar months 
from the date thereof; or in case any 
commission of bankruptcy should in the 
mean time be awarded, the deed should 
lie void.” A. and B. whose judgment 
debt was to be paid in full, having 
fused to execute the deed upon recyti|P, 
one of the general creditors, whoTmd 
executed, brought an action to recover 
the amount of his demand against the 
debtor:—Held, that the deed was a bar 
to the action; and that the execution by 
A. and B. was not necessary to render 
it valid. JVells v. 'GreenhUt, 

1 Dow. & Ryl. 493. 
5. C. 5 B. & A. 869. 


2 . A covenant in an indenture, (by 

which a debtor assigned his effects to 
trustees for the benefit of creditors,) not 
to sue, if the trustees fairly accounted 
for the effects, does not operate as a 
release of tlie creditor’s debts, if the 
trustees refuse to account. Kesterton 
V. Sabery, 2 Chit. 541. 

3. In an action against a trustee un¬ 

der a composition deed between the 
defendant A. B. and his creditors for 
the amount of the plaintiff*s (a credi¬ 
tor's) dividends, (the deed reciting, that 
the debtor was indebted to the several 
creditors whose debts were set opposite 
their names in the schedule annexed to 
the deed, which covenanted to pay a 
specific ratio of the debts,) it is no de¬ 
fence to say that the plaintiff did not set 
the amount of his debt opposite to his 
name in the schedule:—It is sufficient 
to render the defendant liable, that he 
had notice of the amount of the plain¬ 
tiff’s claim before action. Daniel v, 
Saunders, 2 Chit. 564. 

4. A condition in a deed of composi¬ 
tion, that a publican shall continue to 
de.al for twelve years with his creditors 
in the articles of their respective trades, 
may be valid:—but it is qualified by 
the implied condition, that such articles 
shall be good and of a marketable qua¬ 
lity. Thornton v. Sherratt, 

8 Taunt. 529. 

5. After a creditor had signed a com¬ 
position deed in favour of his debtor, 
but afterwards induced the latter to 
give him bills of exchange for the full 
amount of his debt, dated the day before 
the composition deed; and, after receiv- * 
ing one instalment, sued the debtor upon 
the bills and re-covered the amount, 
minus the instalment paid :—Held, that 
the debtor might maintain an action for 
money had and received against his 
creditor, to recover the difference be¬ 
tween the amount of the composition 
and the full amount of the debt. 'Tur¬ 
ner v. Huole, 

1 Dow. & Ryl. N.P.C. 27. 

II. ASSIGKKE, APPOINTMENT, DUTY, AND 
TIAF UTT OF. 

1 . Where an assignee was appointed 
under the statute 16 Geo. 2 , c. 17, 
to dispose of the estate and effects 
of an insolvent, who took the benefit of 
the act in the year in which that sta- 
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tute was passed; and the assignee was 
removed and another appointed under 
a rule of th« Court of C. P. ; and a 
succession of removals and new ap- 
ppintments took place under rules of 
that Court, until 1779; when A. wasalso 
made assignee of the insolvent estate 
under a rule of that Court and obtained 
possession of the insolvent’s estate, and 
disposed of some parts of it, and died 
without distributing the same, or giving 
any account thereof, leaving B. his heir 
and representative him surviving; and 
the personal representative of the insol¬ 
vent (who had been dead some years,) 
applied to the Court for a rule, calling 
on J5. to shew cause why a new assignee 
should not be appointed; and an ac¬ 
count taken be.'ore the Prothonotary, 
of all sums received by A. in his life¬ 
time, or by B. since his decease, be¬ 
longing to the insoh ent’s estate :—The 
Court rejected the application, on ac¬ 
count of the length of time which had 
been suffered to elapse previously to its 
being made. E i~parte Heathfiehl, 

8 Taunt. 403. 

2 . A plaintiff’ suing as assignee of 
an insolvent, if nonsuited, must pay the 
defendant’s costs. Andrews v. Seal//, 

8 Price 2\2. 

And see Wansborovgh v. Dyer, 2 Chit- 
40. Ante, page 40. 

III. niECHAROB, WHO ENTITLED TO, AND 
HOW OBTAINED. 

1 . To prevent unnecessary expense 
to plaintiff's suing in the Courts of 
* King's Bench and Common Pleas, in case 
of notice given by prisoners of their 
intention to apply for their discharge 
under any act made for the relief of 
Insolvent Debtors:—it was ordered :— 

. that after such notice given to any 
plaintifi*, no prisoner should be super¬ 
seded, or discharged out of custody, at 
the suit of such plaintiiF, by reason of 
such plaintiff’s forbearing tc proceed 
against him according to the rules and 
practice of those Courts, from the time 
of such notice given, until some rule or 
order should be made in the cause in 
that behalf by such Courts, or one of 
the Judges thereof:—and that a copy of 
this rule should be hung up' in the j 
King’s Bench prison, the Fleet prison, I 
the chambers of the Judges, and in the | 
Prothonotaries’ office, in the places where i 


rules of Court are usually hung up. 

Beg. Gen. K. B. E. T. 3 Geo. 4. 

1 Dow. Si Ryl. 472. 

5 B. & A. 799. 

2 Chit. 377. 

C. P. M. T. 3 Geo. 4. 1 Bing. 120. 

2. An insolvent is entitled to be 
discharged, though he lias jirocceded ir¬ 
regularly, if he makes an affidavit that 
such irregularity was produced through 
ignorance, fn re Jones, 2 Chit. 226. 

3. And an insolvent may be discharged 
under the Lords’ Act, although he has 
been remanded by the Commissioners 
of the Insolvent Debtors’ Court, for 
misconduct towards the creditor at 
whose suit he was charged in execution. 
Austin V. llankin, 6 Moore 573. 

4. If a defendant be arrested for a 

sura under 201., and defend the action 
until the debt and costs amount to 
nearly 1001., and afterwards give a 
warrant of attorney for the amount of 
the original debt and such costs, under 
which judgment was cnte»’'’d up, and 
he was taken in execution :—Held, that 
he was not entitled to his discharge un¬ 
der the 48 Geo. 3, c. 123, although he 
had laid in prison more than twelve 
months, as the w'arrant of attorney did 
not appear to have been improperly 
obtained from him, nor was he in cus¬ 
tody at the time it was given. Rohmson 
V. Sundell, 6 Moore 287. 

5. A married woman in execution 

with her husband, for a <lebt contracted 
by her before her coverture, is not en¬ 
titled to be discharged under the statute 
1 Geo. 4, c. 119, as she is not capable of 
executing a warrant of attorney, and 
complying with the other terms required 
by the 2,5th section of that statute. Ex- 
parte Deacon, 5 B. & A. 7.>9. 

And see Chalk v. Dcacofi, 6 Moore 
128. Ante, page 61. 

6. And the course of proceeding on 
the part of an insolvent debtor of the 
Crown, in prison under an cxent, for 
the purpose of obtaining his discharge^ 
under the 41 st section of that statute, is 
by supersedeas quoad carpus. Bex v. Aus¬ 
ten. Same v. Jxwis, 9 Price 142. 

7. The Court of Exchequer is not 

bound by the general provisions of that 
act, in respect of insolvents applying to 
the Court of Insolvent Debtors, or to 
the Quarter Sessions, for their discliarge 
out of custody. 9 Price l42. 

8. And the 41st section of the statute 
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lias givfin flie Barons oi'tiip Err/mjiicr an 
irulopendent and discrotionary power to 
discliarge insolvent Ciow'n debtors, on 
an investigation of the whole case. 

!) Price 

JV. wiiEir AND now niiououT iinto 

COOUT. 

1. A Commissioner of the Insolvent 
Debtors’ (/ourt is empowered to have 
insolvent debtors brought before liim, 
by a rule or order of, and signed “ by 
tho.Cof.n;” but not if signed by the 
Conimissioncr. Anouumous, 2 Chit. 2*25. 

A ml see ff’/i/hfigg v. lifchurds, 6 
Moore oOl. S. C. 3 Bvod. & Bing. 188. 
I’ost. iK.xt page. . 

2. By the Lords’Act, 82 Cieo. 2, c. 28, 
ss. 1G fk 17, “ creditors intending to 
bring up an insolvent, to compel him to 
uiak<‘ an assignment of his estate and 
ellicts under tlie compulsory clauses, 
must give twenty days’ notice to every 
other creditor at whose suit the pri¬ 
soner is detained, >/'/«■ t tin be met uit/i; 
and if not, then to the attornies wlui 
wt-re /ui>f em])loye<l in 'he suits in which 
tliey detaim d the pi isoncr—Held, that 
service of such notice upon the clerk of 
ail insolvent's creditor in one instance, 
.-iird upon the attoriu y of a creditor in 
an-tiher, without shewing tliat he was 
the attorney lar<t employed in tlie suit, 
IS sidficient. Chajiple v. A-shlcii, 

1 Dow. fk liyl. 394. 

S. C. 5 B. 6i A. 749. 

3. By the Lords’ Act, 33 Oho. 3, 
e. 3, s. .5, where any debtor who neg¬ 
lects to tak, the benefit thereof within 
the time limited, shall make it appear 
that siicli neglect arose from ignorance 
or mistake, lie siiall be entitled to take 
tiu: uenelit of rlie act, as if he had ♦aken 
til.' same within the time limited ;— 
But .vhere an insolvent delayed his peti¬ 
tion beyond the time limited, in expec¬ 
tation of being discharged by a commis¬ 
sion of bankruptcy:—Held, that he was 
not entitled to relief on the ground of 
jgnor'ince or mistake. Druce \. King, 

1 Dow. & llyl. .0^9. 

4. A prisoner in execution, at the* suit 

of a creditor, whose debt exceeds 300/., 
is not liable to be brought up under the 
compulsory clause in the Lords’ Act, 
33 Geo. 3, c. 5, to make an assignment 
of his estate .and e'^cts. liarkcr v. 
Slater, . 2 Dow. & Ryl. le.a. 

5. But where a person is in execution 
fot a particular debt under 300/., he is 


liable to be brought up under that 
clause, at the instance of a ])articular 
creditor; although tl*; aggregate of the 
debts for which he is in execution ex- 
cei'ds that sum. Chappie v. AJiU i/, 

5 B. He A. 637. 

5. C. 1 Dow. & llyl. 26. 

V. ALLOWANCE XO, HOW MAUL. 

See Burton v. Issitt, 5 B. & A. 2G7. 

Post. tit. Prisoner. 

1. It is no objection to a notfe given 
to an insolvent debtor, that it is not en¬ 
titled in the Court. jLV«/7ie v. Duris, 

* 2 Chit. 226. 

VI. I'KIVILEGE AND I.lAUILl'jy OK AKIER 

DISCH.VROK. 

1. A debt depending ujion a contin¬ 

gency, at the time of a party's discharge 
upder tlie Insolvent Act, IS (/eu. 3, 
c. .62, is not thereby discharged- lhi~ 
ton V. IVorraU, 2 Chit. 4-1'S. 

N. B. That statute has now t.iptrtd. 

2. The discharge of a person under 
the Insolvent Debtors’ Act, .')3 Oco. 3, 
c. 102, docs not bar an action of 
trespass where the cause of action arose 
before the insolvent went to prison, and 
the damages were unliquidated before 
his discharge. Lloiid v. Neele, 

2 Chit. .222. 

3. Tlu Court of Excheqvt r refused to 

set aside an execution against the goods 
of a person, who, having been discharged 
under an Insolvent Debtors’ Act, gave a 
note to the }ilaintili’, fliis creditor,} for 
that jiart of the debt w'hich was not paid 
under the assignment;—as where the 
remedy is taken away, and not the debt, 
the latter may still be the ground of 
a future jiromise or security. Best v. 
Barker, 8 Price 533. w. 

4. Where a defendant was discharged 

under the statute 1 Geo. 4, c. 1J9, 
pending an action against him,and an ex- 
ecutidii was afterwards sued out against 
his goods on a judgmcp* recovered in 
such action;—The Court of E.tchequer 
ordered it to he set aside with costs, 
and the money levied under it to be re¬ 
stored to the defendant. Darlcu v. 
Brown, 8 Price 607. 

VII. WH.\T PROrERTY PASSES TO CRE- 

niTORS. 

See Chappie v. Ashlei/, 1 Dow. & Ryl. 
2.6. S. C. 6 B. & A. 637. suprd. 

1. Manure is assignable by the tenant 
y 
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of a farm, though he thereby subjects 
himself to an action for bad husbandry. 
Burbage v. King, • 2 Chit. 24(J. 

VIII. PLEADINGS. 

See Caiheru'md v. Chahatul, 2 Dow. & 
Uyl.2?l. i'. C. 1 B. & C. 150. Ante, 
page 106. 

1. Whore, in an action on the case 
against an officer of the Insolvent 
Debtors’ Court, for improperly drawing 
up an order for the discharge of an in¬ 
solvent, instead of his further imprison- 
menl, the doclaftitlon alleged, that .such 
officer, urongfully, falsely, and unlaw¬ 
fully made and issued a certain order, 
purporting to ’ e an order from the 
Court:—Ileld, on general demurrer, 
that as it was throughout the declara¬ 


tion averred as purporting to be, and 
treated as an order, and had not been 
repudiated or rescinded by the Court 
itself, the action could not be maintain¬ 
ed by a creditor of the insolvent against 
the officer, for the discharge of the for¬ 
mer out of custody, under such order. 
Whiteltggv. likliards, (5 Moore 501. 

6’. C. 3 Brod. & Bing. 188. 

2. But a writ of error having been 
brought on thi.s judgment in the Co’Tt of 
Kwg’s Dench'. —Held, that the supposed 
order of the Insolvent Debtors’ Court 
w’as not to be understood as the older 
of that Court until set aside ; and that 
the declaration was not demurrable for 
not averring that the supposed order was, 
in'fact, set aside. White/egg v. Rickards 
(in errorJ, ' 3 Dow. & Ryl. 237. 

S. C. 2 R. & C. 45. 


INSPECTION AND PRODUCTION OF DEEDS AND PUBLIC 
^ INSTRUMENTS. 

Sec On- V. Morice, C Moore 347. S. C. 3 Brod. & Bing. 139. Ante, page 126. 


1. 'Where the plaintiff in an action on. 

a deed has had it taken from him under 
a warrant against him for felony; tlie 
Court will, upon an affidavit of demand 
upon the magistrate and constable, j 
who granted and served the warrant, 
direct them to give the plaintiff a copy 
to declare upon, and to produce the deed 
at the trial, on the plaintift*’s under¬ 
taking to pay the expenses. IJarris v. 
jRdrii, 2 Chit. 229. ; 

2. The Court made a rule absolute for 

ins{>ecting a lease, to obtain the names 
of the witnesses, in order to subpoena 
them. Anani,mQus, 2 Chit. 230. 

3. But they will confine their order 
for the inspection of a deed to particular 
parts of it. RamJoottom v. Cooper, 

2 Chit. 231. 

4. The Court will not compel a parly 
to allow the in.sj)cction of his title deeds, 
and give a copy thereof to a person who 
supposes that such deeds contain a re¬ 
servation in his favour of manorial 
rights ; unless it appears tliat the party 
holds the deed as trustee for the appli¬ 
cant. Pickering v. Koyes, 

Q Dow. &: Ryl. 380. 

S. C. 1 B. & C. 262. 

5. Nor will they compel the plaintiff 
to deliver to the d'Tendant a copy of an 


agreement, in order to enable the latter 
to plead in abatement that the agreement 
was signed jointly by himself and others. 
B(alev. Bird, 2 Dow. 8: Ryl. 419. 

6. On an issue as to the liability of 
defendants as partners, an attorney sub- 
panaed to pn'duce a composition deed, 
executed between them and another 
firm, shewing the partnership, may ob¬ 
ject to the production of the instrument, 
on the ground that the disclosure of its 
contents may prejudice the latter in dis¬ 
putes with other persons. Harris v. 
Hill, 1 Dow. & Ryl. N.P.C. 17. 

7. A rule for an inhabitant of a parish 
to inspect the parish books, may be ab¬ 
solute in the first instance. Anomimous, 

2 Chit.' 290. 

8. But a parishioner has no right to 
inspect parish books for the purpose of 
gaining information which may be use¬ 
ful to him, with a view to support his 
claim to an estate in the parish ; and the 
Court refused to grant a mandamus for 
that purpose. Rex v. SmaUpicce, 

2 Chit. 288. 

9. Where the plaintiff entered into a 
contract ivith an auctioneer for the pur¬ 
chase of land by auction, and made i 
deposit in part payment of the purchase- 
money, and afterwards brought enaction 
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against the defendants (the vendors) for 
interest, for not completing the purchase 
according to the conditions of sale 
Held, that the latter must produce such 
contract for the purpose of the plaintift”s 
inspecting it, or getting it stamped. 
OigHtr V. Bai/hf, 5 Moore 71. 

10. Where the plaintiff, in an action 
on bills of exchange, made an affidavit 


that they had got into the defendant's 
possession by fraud, and had never been 
satisfied; and obtained a rule ni.\i for the 
defendant to produce them, and ]K-rmit 
the plaintiff to take co}»ies ; and tlie de¬ 
fendant denietl the fraud and non-i)ay- 
ment by affidavit:—the rule for tlieir 
production was discharged. T/in/J’iifl 
V, H'ehfer, 1 Bing. l(il. 


INSURANCE. 


I. SHIP ----- page 163 

(rt) Seaxcorthiness - - 

(h) Enijihyment and Con~ \ 

duct of - - -5 *“• 

II. VOYAGE - - - - - - 164 

(a) Dcrhilhm - - - - ib. 

III. RISKS ------- ib. 

(a) hmuredagainst hy Po- ) 

tny . - - - 5 “>• 

(4) Excluded hy Memo-\ 

(<) Incepf iim and Dura- \ .. 

fion of, on Freight - - 3 * * 


IV. poi.icv ------- 165 

(a) Alteration - - - - ib. 

V. CONCrAlMEXT - - » - ib. 

(a) When material - - ib. 

VI. LOSS.- ib. 


(a) By Perth of the Sea - ib. 

(/,) — Burratri/ - - - 166 

(c) — Average Contri-'l 
hidiotis - - -. - 

VII. ABANDONMENT - - - - ib. 

(a) Where necessary, and\ ., 

at what time allowed -J * ' 

(/') Eifect and Accept-} ., 

ance of, what shall be - j 

VIII. ADJUSTMENT ----- 1G7 

(a) liow made, and Fffect of ib. 

IX. CONSOLIDATION RULE - - ib. 

X. EVIDENCE ' - - - - . 168 

(a) Mode of Proof - - - ib. 

XI. COSTS ib. 


XII. INSURANCE BROKER - - - 168 

(a) llis liights and Lia- } 
hiHties - - - 

XIII. INSURANCE AGAINST EIRE - ib. 


I. SHIP. 

(a) Seaworthiness. 

1. Where a ship sailed on her out¬ 
ward voyage from hiverpool to Cuba, 
with a crew of thirteen men ; and on her 
arrival at the latter place, three had died 
and two deserted there, and the captain . 
could only procure eight men for the 
whole of the homeward voyage, and 
two for Montego Bay in Jamaica, (ten 
men being a competent crew to navigate 
the vessel;) and he accordingly touched 
at Montego Bui/ for the sole purpose of 
landing those two men and procuring 
other,s in their stead, which he did ; and 
the vessel was lost by the perils of the 
sea in proceeding from thence on tlic 
voyage to Liverpool: —Held, th.at on a 
policy from Cuba to Liverpool, t)ie ship 
was not seaworthy as to her crew fen- 
the whole of her homeward voyage when 
she sailed from Cuba ; or that even if she 
then had a sufficient crow, the touching 
at Montego Bay was a deviation ; and 
that the circumstance of her having be¬ 
come seaworthy by having a sufficient 
crew at the time of the loss, did not eH- 
titlc the assured to recover as against an 
underwriter on the policy. Forshaw v. 
Chubert, ' 6 Moore 369. 

S. C. 3 Brod. & Bing. 158. 

* 

(5) F,mplot/meit. and Conduct of. 

See also Post. Div. VI. (a) page 165. 

1. Where ship, freight, and passage- 
money were insured for 13,000/., at and 
from London to the East Tnftes and back; 
and the ship sailed seaworthy from Cui- 
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cutta on her homeward voyage, and j 
lafterwards rceeivcd considerable damage j 
by stormy weather, so as to render it 
necessary for the captain to put back 
there; and immediately on his arrival, 
he gave notice of abandonment to the 
agents for Lloyd's resident there, and de¬ 
sired that their surveyor might be pre¬ 
sent at tlie surveys of the ship ; and the 
agents replied, that they had no autho¬ 
rity to accept abandonments; and after 
three several surveys of the ship by com¬ 
petent persons, at two of which the sur¬ 
veyor for the agents attended, and it 
was found that the expense of repairing 
her would he from 4000/. to 5000/.; and 
the captain having ineffectually attempt¬ 
ed to raise money by hypothecation of 
the ship, (havir.no funds to repair her 
himself,) sold her for 1200/.; and the 
Jury found that what had been done by 
him was for the benefit of all concerned, 
and gave a verdict for the assured as for 
a total loss ;—Held, that under the cir¬ 
cumstances, the sale was justifiable; and 
the Court refused to grant a new trial. 
lieadv. Jionham, 6 Moore 397. 

/S'. C. 3 Brod. & Bing. 147. 

II. VOYAGE. 

(a) Deviation, 

Sec For&haw v. Chnbert, 6 Moore 369. 

S. C. 3 Brod. & Bing. 158. Ante, last 

page. 

1. Where a ship was insured at and 
from JIull to her port or ports of load¬ 
ing in the Baltic Sea and Gulpk of Fin¬ 
land, with liberty for her to j)roceed and 
sail to, and touch and stay at any ports 
or places whatsoever, for all purposes, 
particularly at Elsinore, without being 
deemed a deviation; and she touched and 
stayed at J'Jstnore and Danfzic to deliver 
goods, Pilluu being her port of loading; 
—Held that this was a deviation. S<dli/ 
v. Whitmore, 5 B. & A. 45. 

• 

III. RISKS. 

Xa) Insured against by Policy, • 

1. On a policy on ship, in the usual 
form, for twelve months;, at sea and in 
port, .the declaration averred a loss as 
I'ollow's :—that the ship having arrived 
at the harbour of St, ,Io/in, in the pro¬ 
vince of New Brunswick, and discharged 
her cargo there, it became necessary to 
place her, and -.he was accordingly 


placed, in a graviiig-dock there to be 
repaired, and near to a certain wharf in 
die graving-dock ; and that whilst there, 
she was, by the violence of the wind and 
weather, blown over on her side, whereby 
she struck the ground with great vio¬ 
lence and was bilged, and greatly in- 
iured and damaged;—Held, that this 
was a loss within the general words of 
the policy, “all other perils, losses, and 
misfortunes that have or shall cc ne to 
the hurt, detriment, or damage of the 
ship,” for which the underwriters were 
liable. Phillips v. Barber, 

5 B. A A. 1(51. 

^ (h) Excluded by ’Memorandum. 

1. Where, during the course of a voy¬ 
age on an inland canal, it became neces¬ 
sary, in order to repair the canal, to 
draw off the water ; and the ship, in 
consequence, having been p]ii(;etl in the 
most secure situation that could be 
found, when the water was drawm off, 
took the ground by accidt t on some 
piles wliicli were not previously know n 
to be there:—Held, that this was a 
stranding within tlie usual memorandum 
in the policy, the accident not having 
happened in the ordinary course of the 
voyage. Jiayner v. Godmond, 

5 B. A A. 2.25. 

(c) Inception and Duration of, on Freight. 

See Palmer V. Blackburn, 1 Bing. 61. 

Post, page 166. 

1. Where the owner of a vessel 
entered into a contract with the Fntsi 
India Company at Madras, through the 
medium of a correspondence with their 
agents; for freight, and the passage of 
invalids: and the ship having been sur¬ 
veyed by their officer, and represented 
to be fit for the purpose, after certain 
alterations had been made; and goods 
had been shipped, water taken in for the 
invalids, and the projected alterations 
commenced; but the completion was 
prevented by the perils of the sea:— 
Held, in an action on a policy on freight 
and passage-money, that there was an 
inception of the risk; and that the plain¬ 
tiff was entitled to recover for passage- 
money as well as freight:—Held also, 
that a contract for such a purpose need 
not be by charter-party, nor precise ' r 
definite in its terms Truscott v. 
Christie, 5 Moore 33. 
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IV. POLICY. 

(«) Alteration. 

1 . On a policy of as^surance on ship 
and goods “ at and from Cuba to Liver- 

with liberty in that voyage to pro¬ 
ceed and sail to, and touch and stay at 
any ports or places wliatsocver; and 
ivltii leave to discharge and take in at 
any j)orts or ])1accs she might call at, 
without prejudice to that insurance;” 
the assured, after the subscription of the 
policy, inserted in the body of it the 
’ words “ w ith leave to call off 

wliich was acquiesced in by all the un¬ 
derwriters excejit the defendant, without 
increase of premium:—Held, that this 
was a m itcrial alteration, and avoided 
tin: policy as against the defendant. 
r''>r/-ba\i' v. Chahert, 6 Moore 36f). 

-S’. C. 3 Brod. iSc Bing. 158. 

V. C’ONCEAtMKNT. 

(a) When material. 

]. Underwriters are not entitleil to 
notice of the ]>art of tr ship wlicre 
goods are stowed, whether on deck or I 
• nlicrwisc. although the goods put on 
board were cases of oil of vitriol, and 
iliiicrcijt freight was payable, accord¬ 
ing to the particular part of the ship in 
wliich thi'v luiglit be stowed. Dacosia 
V. EdinniKhf 2 Chit. 2^7. 

2. Where, on an insurance on goods 
IVoni hoiitlaa to Jamaica generally, the 
goods insured were destined to a particu¬ 
lar plantation in that island; and the usual 
courac in suco a case was for the ship to 
tirocced to an adjoining port, and there 
transh.pher cargo into shallops; but no 
coniniunication of this fact was given 
to the underwriters:—Held, that they 
were still liable for a loss which occurred 
after such transhipment on board the 
shallops. Stevcarl v. Bell, 

5 B. & A. 238. 

VI. LOSS. 

(«) By Penln of the Sea. 

1. The underwriters on a policy are 
liable tor a loss arising immediately 
from perils of the sea, such as the 
winds and waves; although remotely, 
from the mismanagement and negligence 
of the master and manners. Walker v. 
Maitland, 5 B. A'A. 171. 


IV. V. VI.] by Perils of the Sea. 165 

2. Where a policy was effected on 
mules and other living animals, war¬ 
ranted “ free from mortality and jetti¬ 
son;” and in the course of the voyage 
some of them were killed, in conse¬ 
quence of the agitation of the ship in 
a storm ; and others died before the ter¬ 
mination of the voyage insuretl, in conse¬ 
quence of the injuries they had received: 
—Held, that this was a loss by a peril 
of the sea, for which the underwriters 
were liable. Lawrence v. Aberdein, 

5 B. & a: 107. 

3. W^here, in an action on a policy 
on ship in the usual form, for twelve 
months, at sea and in jiort; the ship 
having ar’^ived at the harbour of St. J. 
and discharged her cargo, it became ne¬ 
cessary to place her, and she was ac¬ 
cordingly placed in a graving-dock there 
to be repaired, and near to a certain 
wharf in the graving-dock; and whilgt 
there, she was, by the violence of the 
wind and we.ather, thrown over on her 
side, whereby she struck the ground with 
great violence, and was bilged :—Held, 
that these facts, although coupled with 
the additional circumstance of there 
being two or three feet w'atcr in the grav¬ 
ing-dock when the accident happened, 
did not amount to a loss by perils of the 
.sea. Phillips v. Bather, 5 B. 6’. A. 161. 

4. On a policy upon good.s, where the 

ship was disabled from pursuing her 
voyage by perils of the sea, and ob¬ 
liged to put into port to be repaired ; 
the master, having no other means of 
raising money to defray the expenses, of 
such repairs, sold part of the goods, and 
applied the proceeds in payment of these 
expenses;—Held, that the iin.lfrwriter 
was not answerable for the loss.. Ponc/l 
v. Gudgeon, 5 M. &' S. 431. 

So, where a vessel was driven by 
tempestuous weather into a iiireign port, 
and ill order to defray the expenses of 
repairing, (without which she could not 
have proceeded on lier voyage,) the cap¬ 
tain was obliged to sel' part of the 
cargo:—Held, that the underwriters 
were not liable for a total loss by perils 
of the sea. Sargiii/ v. llobsmt, 

"3 Dow. A Ilyl. 192. 
ti. (\ 2 B. & C. 7. 

G. On a policy upon goods in the 
common form, where the ship and goods 
were sunk at sea by another ship's firing 
upon her, in consequence of mistaking 
her for ai* enemy ;—Held, that the in- 


i 
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sured were entitled to recover on a spe¬ 
cial count, stating the particular circum¬ 
stances ; as it ftll within the general 
words of the policy, “all other perils, 
losses,” &c. Bui it seems that such a 
loss is not a loss by a peril of the sea. 
Cullen V. Butler, 5 M. & S. 461. 

(6) By Barratry. 

1. Where a ship and cargo were car¬ 
ried barratrously by the master out of 
the course of the voyage, and the ship 
and part of the cargo were sold, and 
the remainder sent home by a strange 
shipHeld, that this was a total loss 
of tlje cargo from the time of commit¬ 
ting the act of barratry; and that the 
underwriters were liable for such loss, 
with benefit of salvage only. Dixon v. 
Reid, I Dow. & Ryl. 207. 

S. C. 5 13. & A. 597. 
*2. Where the captain, in the due 
course of his voyage, put into port for 
the purpose of repairing damage; and 
whilst the repairs were proceeding, was 
absent, and continued so for a much 
longer time than was necessary to finish 
such repairs; and during his absence 
procured forged papers, and afterwards 
returned to the vessel; and, instead of 
proceeding on the voyage, carried her 
to a foreign port; and the Jury found 
that an act of barratry was committed 
during the absence of the captain, and 
whilst the vessel was being repaired:— 
Held, that they were warranted in so 
doing; and that their verdict could not 
be disturbed. Roscaw v. Corson, 

8 Taunt. 684. 

(<•) By Average Contributions. 

1. The general principle that the as¬ 
sured shall recover no more than an in¬ 
demnity in case of loss, maybe con¬ 
trolled by a mercantile usage clearly 
established to the contra’-y :—Therefore 
an usage, that the loss in an open policy 
and freight shall be adjusted on the 
gross, and not on the net amount of the 
freight, is a legal usage. Palmer v, 
Bkickburn, 1 Bing. Gl. 

VII. ABANDONMENT. 

(a) Where necessary, and at xohat time 
alfotoed. 

1. Barratry of the master is a ground 
of abandonment as fi>r a total loss, 


though the goods ultimately reach their 
destination through the agency of 
strangers to the assured. Dixon v. Reid, 

1 Dow. A Ryl. 207. 

S. C. 5 B. & A. 597. 

2. Wliere a ship was wrecked on tlie 

21st December, and three-fourths of her 
cargo, consisting of wines, were either 
lost or impregnated witlt salt water; and 
the assured gave notice of abandonment 
as for a total loss on the 23d, (being the 
day on which they heard of the lo.ss,) and 
before the remains of the cargo were 
brought on . shore: — Held, that it . 
amounted to such a loss as warranted 
the notice of abandonment. Hudson 
V. Harrison, 6 Moore 288. 

* S. C. 3 Brod. & Bing. !)7. 

3. Where the captain of a vessel, 
which had been damaged by stormy 
weather, arrived in London on the 25tli 
April, where his owners resided; and the 
latter received the ship’s papers on «he 
3d May following, and the broker who 
effected the policy gave verbal nc ce of 
abandonment to the underwriters on the 
5th ;—Held, that such notice was given 
in due time. Read v. Bonham, 

6 Moore 397. 

S. C. 3 Brod. 8f Bing. 147. 

4. Where, on an insurance on ship 
from Rio de Janeiro to Liverpool, she 
was captured, and afterwards reca})- 
tnred;but in the interval, the a.ssured 
having received intelligence of the cap¬ 
ture, gave notice of abandonment; ami 
after the recapture, the ship arrived at 
Liverpool, having sustainctl a partial da¬ 
mage:—Held, in aii action brought to 
recover a total loss, that the assured 
could only recover as for a partial loss. 
Brotherston v. Barber, a M. & S. 418. 

(i) Effect and Acceptance of, u hut 
shall be. 

1. An abandonment to the under¬ 
writers on ship, transfers frciglit earned 
subsequently to such abandonment, as 
incident to the ship:—Therefore, where 
there had been two separate insurances 
on a general seeking ship, the one on 
ship, and tlie other on freight, and the 
ship and .Ireigiit were abandoned to the 
respective 'underwriters, who each paid 
a total loss; and the vessel was cap¬ 
tured and recaptured, and ultimately 
performed her voyage and earned 
freight;—Held, that the underwriters 
on sliip, under the abandonment of ship 
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to them, were entitled to such freight. 

Dai idson v. Cane (in error), 

.5 Moore J ] G. 

5. C. 8 Price 542. 

2. Where an insurance was’elfectcd at 
and from Qiiehc to TencriJI'c, on a cargo 
consisting of wheat, fish, and staves, and 
there was the usual memorandum in the 
policy as to “ corn and fish being free 
iVom aterage, iiuloss general;” and the 
ship was captured and afterwards rpcap- j 
rmed, and sent by the rccaptors to Ber- j 
viiida, where a scarcity prevailing, an j 
embargo was laid on the export of 
provisions; and the cargo being landed, 
it was found that a considerable quan¬ 
tity of the wheat was so damaged by sea 
water, tliat it was thrown overboard 
bv order o» the magistrates, for the sake 
of the public health ; and the other part 
of it being also damaged, was sold by 
the captain, as well as the fish, at a pro¬ 
fit; and he jnit up the ship for sale, 
which he purchased at one fourth of her 
value, for the benefit of the owners ; 
and having repaired her, and being re¬ 
fused permission to ship the remaining 
quantity of wheat to 'I'eiieril/'c, he di¬ 
rected it to be sold, and bought it for 
the benefit ot those concerned ; and by 
leave of the governor, the embargo 
being then raised as to the If^af hirha 
Islands, ho shipped the same for Ma¬ 
deira, where he arrived and delivered 
it; and took in a cargo of wine for 
IaouIoi), with which he arrived:—Held, 
that the assured, who had abandoned 
the ship on rgpeiving intelligence of the 
eirennistances which had happened pre¬ 
viously to the time of her being per- 
niined to proetsed to Madeira, were cn- 
titied to recover as for a total loss, on 
the vvli'ile of the goods insured. Colo- 
ga/t V. London A/tsaranee Vonii'oin/, 

5 M. cV S. 447. 

3. Underwriters intending to resist 
an abandoument, arc bound to do so 
witliin a reasonabje time: — Where, 
therefore, the assured, four days after a 
notice of abandoument had been given, 
called a meeting of the underwriters at 
Lloyd's, three of whom attended and 
authorised the assured to act as if no 
insurance had been effected, (tlic ship 
having been wrecked, and three fourths 
of her cargo, consisting of wines, either 
lost or impregnated with salt water ;) 
and the damaged wines were accord¬ 
ingly advertised for sale ; but previous 
to its taking place, some of the under¬ 


writers forbade it, and rejected the no¬ 
tice of abandonment, after more than 
two months had elapsed, during which 
time they had not interposedHeld, 
that their silence for so long a time was 
such an acquiescence by them as to 
amount to an acceptance of the aban¬ 
donment ; and that they could not after¬ 
wards jirevent the sale. Hudson v. 
IlatrisoH, 6 Moore 288. 

S. C. 3 Brod. & Bing. 97. 

VIII. AUJUSTMENT. 

(a) IIoic made, and Tffect of. 

1 . Where indigo was insured upon a 
valued policy, at and fiom the loading 
port to the port of delivery; and the 
ship was sunk at the former port, in 
consequence cf which the indigo was 
immersed in salt water; and after sur¬ 
vey, was sold by public auction there, 
at a loss of 71/. per cent.; and a verdict 
was found for the assured as for a total 
loss, subject to a reference to an arbitra¬ 
tor to ascertain the amount of such loss, 
who awarded a loss of 41/. 15.v. lOd.per 
cent, on the defendant’s sub.‘:cription :— 
The Court of C. P. refused to set aside 
such award, although it appeared that 
the indigo bad been dried by the pur¬ 
chasers at.tlie loading port, and after¬ 
wards reshipped by them in other ves¬ 
sels ; and that on its arrival at the port 
of delivery, it pnrduced nearly as much 
as if it had received no injury whatever. 
Hardy v. Lines, C Moore 574. 

IX. COMSOLIDATION RUI.E. 

1. Whore several*underwriters enter¬ 
ed into a consolidation rule, to abide by 
the determination of the Court of C. P. 
on a point reserved for their consideration 
at the trial of a can.se, x iz. as to whether 
a notice of abandonment had been given 
in due time :—That Court would not al¬ 
low such rule to he opened, on an affi¬ 
davit stating that the owner had re¬ 
ceived letter’s from the captain abro.ad, 
informing him of the loss and sale of the 
ship before tlie arrival of the latter in 
London; as notice '.Irould have been 
given to the plaintiff to produce such 
letters at the trial; or they should, at all 
events, have been adverted to by affida¬ 
vit, when the motion was made to the 
Court on the point reserved. Read v. 
Isaacs, G Moore 437. 
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X. EVIDENCE. 

(a) JSlofic of Proof. 

1. The certificate of an agent for 
LloifrFs at a Ibrcign port, ascertaining 
an average loss on a cargo damaged by 
sea water, is not of itself admissible evi¬ 
dence as to the amount of the loss, in an 
action by the assured against the under¬ 
writers in this counti-y. Drake v. Mar~ 
ryatt, 2 Dow. & Ryl. 6t)6. 

S. C. i B. & C. 473. 

XI. COSTS. 

1. Whore the plaintifts brought four 
actions against two Insurance Conijianies 
for a loss by fire, .nd a verdict was 
found for the former against each r'om- 
pany, on two of the causes only : —Hold, 
tliat costs were to be apportioned etpially; 
although three causes only were sot down 
for trial at the same Sittings, there being 
a deiniuTcr pending in the other, Severn 
V. Olive. Same v. SlaJe, 6 Moo"c 235. 

XII. INSUEANXE BROKER. 

(a) Jlis Rights and Liabilities. 

1. for money had and re¬ 

ceived is maintainable by an assured 
part owner of a vessel, against an insur¬ 
ance broker, who has received from the 
underwriters the full amount of the sums 
subscribed on a total loss; although 
there are several other persons interest¬ 
ed as part ow'ners, and who had given 
the defendants notice of their interest, 
wherg the plaintiff insured on the whole 
ship generally, by means of his captain, 
who gave the ordor*for effecting the in¬ 
surance. liokrts V. Ogilhy, 

9 Price 269. 

XI11. AGAINl'T FIRE. 

See also Severn v. Olive, 6 Moore 235. 
supril. 

! By a policy under seal, three of 
the directors of a Fire Association ad¬ 


mitted the plaintiff as a member of 
that society upon the terms and condi¬ 
tions prescribed by the deed of settle¬ 
ment of the association ; and he sub- 
scribetl a certain sum as die considera- 
fion-moncy for one year’s insurance; 
and it was declared, that he should ho 
entitled to a remuneration out of tin? 
society’s funds, in case of loss liy fire- 
happening to any property therein .spe- 
cifiedi'not exceeding the sums set agains. 
each article respectively ; and it was 
further stipulated, that neither of iho 
directors who.signed the jiolicy, nor the 
plaintif)', nor the holder of it, should, as 
members of the society, be subji-ct or 
liable to any demand for loss, except 
under the articles establisiiiiig the so¬ 
ciety, and as was provided by the same. 
The plaintiff having sustained a loss by 
fire, brought an action of eoveiiaiit 
against the directors who sigrtetl the po¬ 
licy; and averred in his declaration, that 
the funds of the association were sufti- 
f cient to satisfy the amount of su< ’ loss; 
and the Jury found .si verdict for him : 
—Held, that such declaration was suffi¬ 
cient ; and that the defendants were 
liable by the terms of the policy: and 
the Court of C. P. refused to arrest the 
judgment. AnUreus v. Ellison, 

G Moore 199. 

2. F., W., and J/., being tnis. 

tees and directors of a Fire Insurance 
Company, executed a policy to indem¬ 
nify A. and others from loss by lire, 
whereby they ordered, directed and 
appointed the directors for the time 
being to pay the loss which A. and 
others should sustain in the event of 
a fire happening; and the policy, 
amongst other clauses, went on to recite 
certain provisions containing the words 
“ conditions and agreements :’'and al-iss 
having happened:—Held, that the po¬ 
licy was not an instrument or agree¬ 
ment upon which covenant would lie; 
and consequently, that neither the exe¬ 
cuting parties, nor the directors for the 
time being, were liable at law. Al- 
I chorne v. Saville, 6 Moore 202. («.) 
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HOW COMPUTED - pagC / - 
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1. WHI'IIIE HHCOVEEABLE, AND MOW 

COMPUTED. . 

See Hex' v. V>ach, 9 Price 549. Ante, 
page 34. 

Eaton V. bell, 5 B. & A. 34. Ante, 
p.Tge 150. 

1» Interest is recoverable in an action 
of debt on a mortgage deed, particulai-ly, 
where tliare is a covenant for interest in 
such deed, and which, at ^1 events, 
would be given as damages for the de- 
tentidn of the debt. Eerncy v. hidings, 

, '2 Chit. 234. 

2. The Court will not grant a rule to 
compute interest on a ju^gnjent reco- 
ve*'ed in an action on a bill of exchange. 

V. best,'' 2 Chit. 233. 

.3. Interest upon a promissory nf)te is 
to be considered as d.im.ages for the de- 
teiiti(Hi of the jmncipal money, and forms 
no pan of the original (Jebt:—Where, 
(iicrcforc, a promissory note was made 
abroad, .nod the payee did not sue upon 
it until thirty ycai’s afterwards, and the 
.Tnry refused to give interest;—Held, 
idUn verdict, that the Court coult^ not 
increjise the amount of the verdict by 
adding such interest. Du Belloix \.lVa- 
trrpark (Lord), 1 Dow. & Ilyl. IG. 

4. Where an agent having money in 
his Ijc'cmIs belonging to his principal, pur¬ 
chased bills of exchange, wliich he in¬ 
dorsed .sjiecially to the latter, who at the 
time of the indorsement was dead, but 
the agent did not know it:—Held, that 
the administrator of the priucij)al was 
only (‘iititlfd to recover*interest on hills 
ac'-c‘])ted after the dtjath of the intestate, 
fio;n the time of tlie demand of payment 
iu.ide by the administrator; and not from 


the time tlie bills became due. Mhrwy 
V. East India Compamj, 5 B. & A. 20-t. 

5. The Court of Esfhcquer rtjfused an 
application for a rule to compute interest 
and costs on a sum recovered by verdict, 
up to a given period, during which the 
plaititiff had been delayed by every pos¬ 
sible expedient and proceeding, for two 
years and a half; although such a^pli- 
catipn, founded on an affidavit stating 
the circumstances, and disclosing a 
case of unparalleled delay and vexation, 
by wbicli the plaintiff was put to*an ex¬ 
pense in costs of upwards of 10(K)/. in the 
ordinary case of ar. action on bills ofex- 
ciraiige. JarriM v. Jioae, 8 Price 582. 

6. AltlKJUgh the Jury on the exec.i- 
tion of a writ of intpiiry cannot give in¬ 
terest in an action for Work and labour, 
yet, wherd* they have deducted on the 
whole amount of the plaintifTs demand 
ten per venl., in conformity with an 
agreement between the parties that such • 
deduction should be made, for ready 
money, they may re-allow the plaintiff a 
proportions jiart of that deduction, on 
the balance found to be due to him, and 
which had remained for a considerable 
time unpaid. Milsom v. Bai/xvard, 

9 Price 154. 

II. WHEN AI.LOWED IN ERKOU. 

1. An aflidavit on whicli to found an * 
application for interest on the balapce of 
a banking account from tl!t> entering np 
of the account til! the affirmance of final 
judgment, must stiite that it was the cus¬ 
tom of the bunkers to charge interest on 
their advances, and at what rate Oi(>- 
sonv. Carter, 8 Price 516. 

And see Hamei v. Abel. Harwed v. 
Underhill, Ibid, (.notis.) 
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I. snpr.kioii COURTS - - page 169 

II. !K FEIUOR - ~ - - - _170 


I. SUFERIOB COURTS. 

• * 

See lif .v V. Kenxenrthy. 3 Dow. & Ryl 
173. 6’. CMB. &C 711. Ante, 

pngi; 48. 

1. The Court of King's Bench has no 
autl»|rity or jurisdiction to interfere -in 


the regulation and tnanagement of the 
gaols of the kingdom, Kci- v. Carlile, 
1 Dow. A Ilyl. 5.3.5. 

2. And the jurisdiction of that Court 
to try the legality of a distress «Jh the 
goods'of A. for an .scssnicnt upon l>. 
is not taken aw'ay by the 33d section of 
the statute 43fVco, .3, c. 99,-which enacts, 
that if any question or diflcrcncc shall 
arise upon taking any distress, the same 
shall be determined and ended by two or 
more of the Commissioners of taxes; 
and consequently, that an action was 
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mamtainalile at corotnon law for a 
\vroi)gful • distress. Shafteshurp (Earl) 
V. Jiusself, 3 Dow. & Ryl. 84. 

S. C. I B. & C. 660. 

.3. So, the 4tli section of the 11 Geo. 2, 
c. J9, authorising a landlord to apply to 
magistrates, and empowering them to 
])rocet'd to determine the matter, in a 
sym’ntary waj, when the value is under 
£0/., and to issue their warrant to levy 
the amount adjudged by distress; docs 
not oust the .superior Courts of their 
jurisdiction. Stanley v. IVhurton, 

^ 8 Price 301. 

4. The Court of Exchequer has juris¬ 
diction over recognizances entered into 
under the Geo. 3, c, 52, (providing 
for petitions against undue returns of 
Members of Parliament,) upon their 
being certified into that Coifft by the 
Speaker of,the House of Commons, on 
tiie report of the select committee; and 
in a case of sufficient merits, they will 
interfere to discharge such recogni¬ 
zances so estreated on a summary ap- 
jdicatinn, by a rule to shew cause. Ex- 
parte IVilliamSy 8 Price 3. 

TI. IKFEEIOH COWnTS. 

See Ante { 84. 

\ Infekiok Court, page 156. 

^ Post. Justices or Ps.^. I. next 
page. ’• 

See also Dunn v. Crump, 3 Brod. 

Bing. 309. •Ante, page 9.7. 


1. A spiritual Jildge has.po jurisdic¬ 
tion over a trustee appointed by a testa¬ 
tor jn his will:—Therefore, where a 
trustee was committed upon a writ dc 
contumace capiendo, under the statute 
53 Geo. 3, c. 127, for not exhibiting an 
inventory and account of the goods of a 
testator, the Court ordered him to be 
discharged. Rex v. Jenkin.i, . 

^ 3 Dow. & Ryl. 41. 

2. The plaintiff sued the deAndant iu 
the Surrey County Court for a debt con¬ 
tracted in Middlesex; and having failed 
for want of jurisdiction there, proceeded 
in the King’s .Bench; and though the 
debt was under forty shillings, that Court 
refused to*set aside the proceedings, as 
such debt was not recoverable else¬ 
where. Eames v. Williams, 

1 Dow.' & Ryl. 359. 

S. An action of assumpsit for use and 
occupation, is a cause of action within 
the jurisdiction of the Bath Court of Re¬ 
quests’ Act, 45 Geo. 3, c. 67; and a de¬ 
fendant occupying a warehouse, hough 
he does not personally reside in that 
city, is entitled to be sued within the 
local Jurisdictipn for a debt under 10/. 
arising out of the limits thereof. Jxon 
.v. Dallimore, 3 Dow. & Ryl. 51. 

And see Baildon v. Fitter, 3 B. & A. 
210 . 


JURY. 


1. Where,in a s]iecial Jury cause, upot^ 
a challenge to the array for unindiBer- 
ency in the sheriff, the Jury panel*was 
quashed:—Held, that the pi;oper course 
to obtaip a trial of the cause was to 
direct new Jury process to*the Coroner 
of the county, at theiinstance of the pro¬ 
secutor ; but not without applying to 
the Court specially for that purpose. 
ill 1 v. Dolby, 1 Dow. & Ryl.'l45. 

2. And held, that a venire facias w'as 
}iro{>esJy awartled to the- Coroner, al- 
tlmiigli two oftheSpecialJurorsapjiear- 
cd and were sworn on tlie former occa¬ 
sion. Rex v..^Dolby,' 2 B. & C. 104. 

3. The Court of C. P. will not dis- 
ch.arge a i iile obtained by a defendant 
for a Special Jury, where no delay ap- 
jit’ars; nor will it be presumed to have 
bet'll olnairicd for delay, although tJrc 


defendant acknowledged .the debt, and 
it was sworn that it was believed be had 
no defence to the action. Briggs v. 
Dixjfn, , 4 Moore 41-4. 

4. Where, in an action on a bund, the 
defendant, after plea, had, admitted the 
debt, but obtained a rule for a Special 
Jury;—the Court of C. P. would not 
order the cause to be tried w'ithin the 
Term, unless the plaintiff shewed whe¬ 
ther it was a fit cause to be tried by a 
Special Jury, or not. Tt'ipp v. Patmore, 

4 Moore 470. 

5. Where the Judge certified that the 
cause was proper for a Special Jury, the 
party is only entitled to the costs actually 
paid to the Jury attending in Court; 
for it is' the constant practice not to al¬ 
low more costs. , Cursum v. Durham, 

2 Chit. 1^54. 
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6*. The Court will only under parti¬ 
cular circumstances grant a view in an 
indictment for perjury; but * view will 
lie refused, if there be any risk of its 
misleading the Jury. Anonymous, 

li Chit. 4P2. 

7. AVIiere it is shewn to the satisfac¬ 
tion of the Court of Exchequer, on a 
statement of ^acts. by affidavit, that in 
the reduced .list of Special Jurymen, 
there are persons non-resident ,or ex¬ 
empt, or that from other causes it is 
clear tiiat there are less than twenty- 
four etfectivc Jurymen remaining on the 
panel, and that it is probable that a 
sufficient number cannot be had to at¬ 
tend at. the trial of a pending inforn^p-* 
tion ; that Court, on motion, will order j 
II new Jury to be impanelled. Attorney- 
General V. Gopdihan, <5 Price 

8. Upon an award of tales at Nisi 
J’rius, it is not necessary that they 


should be selected out of persons acc?- 
deutally present; they may be selected 
out of those persons wliosc picr-ence the 
shcriffi or coroner ha.s i>reviousiy taken 
means to obtain. Rex v. Dollxi, 

U 11. & C. lO-l. 
S, C. not (S. P.) ID 0 W.& Ryl. t4j. 

■ 9. Affidtirits of jurymen may be re¬ 
ceived on an application for setting aside 
tbeir inquisition, on the groiilid of fjieir 
having avowed interest, where the facts 
of the case formed the subject rnatter ol 
tlie siffidavit. Mihom v. ilayiu’rtl, 

9 Price 134. 

10. But where it was sworn by the 
plaintiff, that hand-bills, reflecting on liis 
character, had been distributed in Court, 
and shewn to the Jury at the trial;— 
the Court of C. P. would not receive 
affidavits of the'Jury in contradiction to 
the plaintiff’s statement. (Jostu- w 
Merest, . 3 Brod. & Bing. ^.’7*3. 
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• - 

«I. JCRISOJCTIOM OF. 

See the Statute 4 Glo. 4, c. 34. ’ 

See also Kx-parte Kite, 2 Dow. & Ryl. 
it! 2. S. C. nomine. Kite and Ixmc’s 
S'ase, 1 B. & C. 101. Ante, page 80. 

J.- The city of Bath, in which the 
Justices have a separate jurisdiction for 
some purposes, but not for all, and who 
commit felons to the county gaol for 
trial at the Assizes, and thereby burthen 
the county, is not a liberty or franchise 
having a 'separate jurisdiction; and is 
conseqnehtly liable to the Somersetshire 
couiiiy rate. Rex v. Clarke, 

* 1 Dow. & Ryl. 316. 


11. POWERS, PRlMLl'.fiKS, AND liCTirs. 

’ See the Statute 4 Geo- 4, c. 21, 

For the n iliee of action icqiiired to l»' 
given to jVagistrates, see Ante, page 4. 

See also Stanley v. J'klden, o B. &' A. 1 3- 
Ante, page i 19. 

1. Justices may supersede their awn 
order when iraprovidenily made. *ili t ». 
Norfolk {Justices), 1 Dow, ft Ryl- 69. 

S, C. 5 li. & A. 
ii. And under the statute 1 
c. 56, they may award saliafaotioii for a 
maficioiis injury to the amount of ol -; 
but hi each particulrr ease the extent of 
tlie itijary is to be ascertained by the 
Justices, and com]>ensatian awarded only 
in proportion to the injury proved. Rt .c 
[farpur, , 1 Dow, &Kvl, “2:21?. 

3. Where .Tusticcs have reasonable 

ground for doubting their jurisdiction, 
the Cobi t will not compel tliem to do 
an act whicli may subject them to an’ 
action. Rc.t v. Buckingham-diirc {Jus¬ 
tices), 'd Dow. & Ryl. 689. 

.S’. C. I B. & C. 485. 

4. Where an attorney of the Co irt of 
King's Bench was retained by a prisoner, 


I 


ff 
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charged with felony, to attend and give 
him his advice and assistance during his 
examination bcfoi'e .lustices, and after 
notice given to the latter that he attended 
upon such retainer for tliat purpose:— 
Held, that the Justices might forcibly 
turn him out of the Justice-room, and 
exclude his presence duringi^c investi¬ 
gation of the case, it being a preliminary 
investigation only. Cox v. Coleridge, 

2 Dow. & Ryl. 86. “ 
S. C. 1 B. & C. 37. 

Quirre —Whether this rule applies 
where the decision of the Justices iS 
final, as on convictions under penal 
statutes where no appeal is given ? 

2 Dow. & Ryl. 86. 

5. The statute 13 Geo. 3, c. 78, s. 60, 
imposing a penalty on the driver of a 
cart, &c. for riding thefeon, under the 
circumstances therein mentioned, autho¬ 
rises a Justice on his own view, or upon 
the oath of one witness, to convict the 
offender; and in, case he refuses to dis¬ 
cover his name, or die name of the 
owner of the cart, &c., be is subjected 
to a like penalty, and may, without 
warrant, be apprehended forthwith by 
the person seeing the offence committed. 
—Where the driver of a waggon cora-. 
mitted an ofl'cnce within this act, in 
the view of a ^Justice ; and placed 
himself before the board on vrhich his 
master’s name was painted, so as to pre¬ 
vent the discovery of the ownerand the 
Justice, in order to ascertain the name, 
stojiped the horses and laid hands on the 
driyer, and removed him from his posi¬ 
tion linfore the board, and thereby in¬ 
formed himself of the ownership:—Held 
on demurrer, that this was a trespass, 
an# gave the driver a right of action. 
Jones v. Ouch, 2 Dow^ & Ryl. 600. 

HI, oiiDEEs or. 

Tor the requisites of on order of filia¬ 
tion, see Ante, tit. Bastards, page 61. 

For the construction of an order of Jus¬ 
tices to raise 'money on the credit of </ 
County rate, sec Antfe, tit.'* Couniy 
Rate, 2, 3. page 91. 

For the form and requisites of orders 
for stopping up or diverting highways, see 
Ante, tit. Highways, II. page 148. 

For orders of removal, see .Post, tit. 
Poor. 

IV. commitments by. . 

Sec also tft. CoMiMiTMENT, Ante, page 78. 

1. A commitment for * punishment 


must be for a time certain :r—Where, 
tjierefore, a defendant wtis committed by 
two Justices for a contempt towards 
them in their ofBee, “ until discharged 
by due course of law—Held, that 
such commitment was bad. Rex v. 
James, 1 Dow, & Rvl. 559. 

S. C. 5 B. & A. 894. • 

2. A general compiitipput until the 
putative futlier of a bastard child should 
pay tvyo several sums, one for main- , 
tcnancc and the other for costs, is bad 
in toto ; and where such order has been 
made, ^nd the time for appeal elapsed, 

it cannot be enforced under the statute 
18 FMz. c. 3, Jbut the magistmte must 
^5qnvict for three months under ihe 
49 Geo, 3, c. 68, s. 3. Jn re Jddis, 

' 2 Dow. ffe Ryl. 167. 

^ 5. G. I B. & C. 87. 

3. A. commitment in execution need 
not recite the title of the statute on 
whiih the- proceeding is founded; arul 
it is no offence within the statute 
1 Geo. 4, c. 56, “ wilfully or ma’ nously 
to carry away” a post or pale, unless the 
party charged lias wilfully or maliciously 
committed the damage, injury, or spoil 
alleged:’'—Therefore, where a defend¬ 
ant, charged with cutting, spoiling, and 
taking and carrying away a post out 
of a fence, was committed for wilfully 
and maliciously carrying the .mine away 
only;—Held, that the commitment was 
bad, and the defendant entitled to be 
discharged. Rex v^ Jlurpur, 

I Dow. ic Ryl. J422. 

4. The .penalties imposed by tfie sta¬ 

tute 1 & 2 Geo. 4, c. 118, s. 40. are 
-directed to be distributed, one half to 
tlie receiver therein mentioned, andtlic 
other to such persons as the convicting 
Justices shall direct; and iP gives no 
•appeal to the Sessions;—Where, there¬ 
fore, a prisoner was committed under a 
w’arraut of C-xecution wliich recited 
that he had been convicted for two 
months, or until he paid a penalty, of 
51, for^n offence under the 33d section 
of the act, without stating how the 
penalty was to be distributed and to 
wh6m paid; the Court refused to dis¬ 
charge him ou^ of custody, as the war¬ 
rant did not require the same certainly 
as a conviction; and they were bound 
to jiresume there had .beeq a legal 
conviction to found the. warrant. Rex 
V. Ropers, 1 Dow. & Ryl. 156. 

. And see Rex v. Croken, 2 Chit. 138. 
Ante, tit. Commitment. . 
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* 

V. PROCEEDINGS AGAINST. 

(a) ' By fnformationr 

For jtroceedings against Magistrates hy 
action. See Action, II. (7;), 2. Ante, 
page 3 ; IV. (/i), page 4; Aciio^f on 
THE Case, (a), 1. page 5. 

1. Where facts tending to crinii- 

nat# a magistrate took place twelve 
months before the application to»the 
Court, they reftiaed to grant a criminal 
information; although the prosecutor, 
in otder to excuse the delay, stated that 
the facts had not come to his knowledge 
till a very short time before the applica¬ 
tion was made. Rex v. Bishop, ' 

5 B. & A. efst 

2. No will they grant a certiorari in 
the first inst^ince to remove the order 


for the appointment of overseers for the 
purpose of having i,t trashed, on a sug- 
gestfbn that the Justices made the ap¬ 
pointment from corrupt and improper 
motives; the propriety of the appoint¬ 
ment being matter of ajppeal to the Ses¬ 
sions : but they will grant a Criminal 
information-against the Justices, if the 
Corrupt and improper motives fbr mak¬ 
ing the appointment be satisfactorily 
established. Rex v. Somersetshire (Jus-> 
Ikes'), 1 Dow. & Ryl. 44.3. 

■ 3. Qwtfre—\Arhether a'criminal infbr- 
4Ration will lie against Justices for milk- ^ 
ing a false return to a mandamus, unless 
the return is corruptly and wilfully 
false? Rexy. Lancashire (.lustices), 

1 Dow. & Ryl; 485. 

S. C. (not S. l\) 5 B. & A. 755. 


KING’S BENCH PRISON. 


RULES OF. 

• 

1. No clerk, turnkey, officer, or 
other person employed by or under 
the Marshal, car^ in future receive or 
take, except from the Marshal, any fee, 
gratuity, or reward, fbr or in respect of 
making inquiry into the sufficiency of 
any person or persons proposed or in¬ 
tended to give security npon the grant¬ 
ing of the rules of the King's Bench 
prison, or oilierwis'e in respect of the 
granting of the said rules; and the Mar- 
shal may dismiss any person who shall 
offend therein'; and a copy of the rule 
must be kept liung up in the prison, 
in the place where the table fees is 
hung up. Reg. Gen.'^I. IT. 2 & 3 Geo. 4. 

. 1 Dow. & Ryl. 471. 

5 B. & A. 560. 

2 Chit. 376. 


2.' A prisoner in custody for a con¬ 
tempt, is not entitled to the rules of thfe 
K ing's Bench prison; but where the 
Marshal, in consequence of a 'sur- 
geoh’s certificate, that a prisoner in lits 
custody for a contempt in not‘paying 
money pursuant to the Master’s alloca¬ 
tur was dangerously ill, and would die 
if closely eonfined ; allowed the prisoner 
the privilege of the ^ules until he re¬ 
gained- his health, and afterwards con¬ 
fined him again within the walls ; the 
Court refused to proceed against the 
Marshal, by ordering him to pay the 
money for the non-payment of whicli 
the prisoner was in contempt, and dis¬ 
missed the application with costs. Jlall 
V. Arnold, 2 Dow. 3c Ryl. 709. 




LANDLORD AND TENANT. 


1 . 

II. 

III. 


PRIVILEGES OP LANDLORD, page 173 
CONTRACTS BETWEEN - - 174 

(a) How construed . - - - ib. 

RENT ------- ib. 


^ I» PRIVILEGES OF LANDLORD. 


See also Ante, tits. 


f 


I 


Covenant. 
Distress, passim. 
Ejectment, ll. 


(a) When, by, and tp lehom^ 
payable - - - . 

IV. NOTICE Tp QUIT - - - - ib. 

(a) Who entitled to, and how \ ., 

j gi'^'en . 


1. Where a tenant omitted to deliver 
up possession, his term having expired 
after a regular notice to quit, and the 
landlord broke* open the door of tlie 
house in his absence, and got possession, 
although some few articles of furniture 
remained therein ; and the tenant hav- 
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ing brought trespass against the land¬ 
lord for th« entry recovered a ver¬ 
dict, the Court of C.’ P. granted J new 
trial, orj^ the ground that the landlord 
had a right of entry. Tvmer v, Mey- 
mott, ^ , I Bing. 158. 

II. CONTRACTS METWEEN. 

(a) Huu' cmistrued. 

1. Where a lessee has power to re¬ 
new his term, upon giving six months 
notice of his intention before its expira¬ 
tion, and upon his preparing a fre^ 
lease, &c.; he cannot, though he gave 
notice of such his intention, demise tite 
premises to another party beyond the 
expiration of the first term, unless he 
prepares such frcsl lease, and gets, it 
executed, or endeavours, so to do. 
Mackay v. Mackreth, 2 Chit. 461. 

III. RENT. 

(a) IVheut by, and to •whom payable, 

^Distress, An' ?, pages 111, 112, 

\ Ejectment, II. Ante, page 114<. 
Seo< Execution, III.(c), (rf), pages 131, 

/ • 

vUsE AND Occupation, Post. 

And see Doe d. Rudd v. Golding, G 
Moore 231. Post, next page. 

1. Where a lease was made to A. of 
two liouscs adjoining each other at one 
entire rent of G5t. VOs,, and the lessor 
conveyed one of the bouses by deed, 
(to which the lessee was no party,) to 
li. in fee, at an a})portioned rent of 40/.: 
—Held, that such apportionment should 
have been made by a Jury to give it 
validity, inasmuch as the grantee had 
not acquired the same rights and reme¬ 
dies agiiins^ A. the lessee, as he would 
havg acquired under the legal appor¬ 
tionment by a Jury:—the lessee not be¬ 
ing bound by the apportionment in the 
conveyance to which he was no party, 
and the propriety of which he might 
dispute. Bliis v. Collins, 

. 1 Dow. & Ryl. 291. 

S. C. SB. & A^8»6. 

2. Where two tenants'in common of 
aAwelling-house and premises demised 
the ^ame jointly to C. dn 1810, «nd he 
regnlafly paid his rent in one sum to 
their joint agent to 1818, in which year 
he received notice from one of the te¬ 
nants to pay the moiety of the rent in 
future to him or his agent separately; 
and from that time to 1819, he accord- 


,ingly paid his rent in equal moieties to 
the sepai^te agent of the landlords, 
who gave^ira separate receipts for the 
same on account of each ;—Held,^in a 
joint action for use and occupation for 
two years’ subsequent' rent, that such 
tenants were properly joined, notwith¬ 
standing the severance or tlie rent; and 
that it was a question of fact for theKj ury 
to sa^ whether it was tlie intention of the 
parties to enter into a new contract of 
demise, with a separate reservation of 
rent to each. Powis v. Smith, 

1 Dow. & RyL 490. 

S. C. 5 B. & A. 850. 

3. Where .1^. who held premises under a 
Ifase which expired at Midsummer 1821, 
refused to give up die possession at that 
time, and insisted upon a ^notice to quit; 
and continued in possession till Christ¬ 
mas, and ptud rent at Michaelmas and 
Christmas: —Held, that this was conclu¬ 
sive evidence of a tenancy; and that 
the landlord was entitled to recover u 
quarter's rent due at Lady-do, ■ 1822. 
Bishop v. Howard, 2 B. & C. 100. 

4. A bankrupt proposed, after an ,act 
of bankruptcy, to dispose of a beneficial 
lease; but the purchaser refused to take 
it unless live quarters’ rent in arrear to 
the landlot^ were first paid. After a ne¬ 
gotiation between the bankrupt and the 
landlord, who knew the situation of the 
former, the rent was paid out of the 
money which the purchaser had agreed 
to give fur the lease, there being at the 
time of the transaction no distress on 
the premises; but the landlord having a 
right of re-entry:—Held, that the as¬ 
signee 4 >f the bankrupt could not re¬ 
cover from the landlord the rent so paid 
him. Maxor\.Croome,, 1 Bing. 261. 

IV. NOTICE TO quit. 

(a) Who entitled to, and how given. 

See Doe. Cardigan (Ear/) v. Roe, 

. r DoWi & Ryl. 540. 

Doe V. Bradbury, 2 Dow. &Ryl. 70C. 

Ante, page 114. 

1. Where a chaplain of a college, 
holding a curacy with a dwellibg at¬ 
tached thereto, and ceasing to hold that 
office, retained possession of the dwell¬ 
ing :—Held,. that he was not a curate 
within the meaning of the 57 Geo. 3, 
c. 99, s. 67, and that he. might be evicted 
by a notice to quit forthwith; and was 
not entitled to the three months’ notice 
required to be given by that statute, q-ith 
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the consent of the bishop. Goodtilk 
d. Lincoln College {Master and Fellows)^' 
V. Lee, 2 Dow. & Ryl. 718. 

2. A notice by the owner of p);emises, 
requiring a tenant in possession “ to 
leave the premises he then rented of the 


owner, at Ladp Day nextis not con¬ 
clusive evidence of a demise from a tes¬ 
tator t'^tbe party in pofesesaion. Doe d. 
Wilcocfson V. Lynch, *2 Chit. 683.’ 

And see Bishop v. Iloxcard, 2 B. & C. 
100. Ante, last page. 


LEASE. 


I. WHAT INSTRUMENT SHALL "> -_r 

AMOUNT TO - - pagie J 

II. Void or fraudulent > - ib. 

III. TERMINATION OF - - - - lb. 

(a) By Condition or Proviso ib. 
(<»'» — Forfeiture - - ' - ib.. 


1. WHAT INSTRUMENT SHALL AMOUNT 
TO. 

• • . • 

For the construction of Provisoes and Co- 
vvnuiifs in Leases, see tit. Covenant, 
III. IV. Ante, pages'93—4. 

For Lrdses granted by virtue of Powers, 
.see Post. tit. Power. 

Sec also Ante. tit. Landlord and 
Tenant. * 

Post. tits. 

Sec also Doe d. Anglesea (Marqdis) v. 
iloe, 2 Dow. & Ryl. 565. Ante, 
page 115. 

1. Where a tenant was in possession 
under a memorandum of agreement, 
whereby the defendant as lessor agreed 
to let a house on lease, with, a purchas. 
ing elausc, for twenty-one years, at the 
net clear rent of 63/. per bnnum; the 
tenant to enter at any time on or before 
a pprticular day, on paying the sum of 
501. on entry:—Held, that this only 
amounted to-an agreement for a future 
lease; Rnd that no lease having been 
executed, and no rent subsequently paid, 
the landlord was not entitlea to distrain. 
Dunk V. Hunter, 5 R. & A. 322. 

II. VOID OR FRAUDULENT. 

See also Post. tk. Stamps." 

1. By a marriage settlement, the hus¬ 
band bad the wife’s estate«for life, with 
a power to grant leases 6r twenty-one 
years, but no longer. In breach of the 
power, he granted a lease to A. for 
ninety-nine years, determinable upon 
liv|s. The wife survived him, and con- 


• - 

veyed the fee to B. ; and in the convey¬ 
ance, was recited the lease 'to who 
was .-ecognized as being tben tenant in 
possession of the estate,^ at the yiarly 
rent reserved. On an action of eject¬ 
ment brought by H. against the assignee 
of the lease:—Held, that the lease being 
void, and the recital only matter of de¬ 
scription, no demand of possession was 
necessary to s'lstain the action. Doc d. 
Biggs V. White, 2 Dow. & Ryl. 716. 

2. "Waste and unreclaimed land be¬ 
longing to a vicarage, which land had 
remained uninclosed and useless in con¬ 
sequence of the inability of successive 
vicars to defray tlie^expenses of inclo¬ 
sure, was let (never having been demised 
before) by tlie Incumbent, with the con¬ 
firmation of the patron and ordinary, to 
J. S. for three lives;—he undertaking to 
inclose and reclaim the land, and to pay 
a rack-rent:—Held, that this lease was 
not binding on the incumbent’s succes¬ 
sor, as the statute 13 FAiz. c. 10, s. 3, 
applies only to lands whicl»*havc been 
previously demised. Doe d. Tennyson 
v. Yurbqroygh (Lord), 1 Bing. 21-. 

III. TERMINATION OF. 

(a) By Condition or Proviso. 

1. W’herc a lease contained two clauses 
for re-entry; die one, in case the yearly 
rent of 300/. was in arrear thirty days 
after it became-payable; send.the other, 
in case the yearly rent were in arrear, 
which was stated to be payable half- 
yearly, at lady Day and Michaelmas :— 
Held, that the landlord liad a right to 
re-enter on non-payment of each half- 
year’s rent; as the, former clause con¬ 
tained the description of the amount to 
be annually paid, and the latter the 
times for payment. Doe d. Rudd y. 
tiolding, * 6 Moore 231. 

(6) By Forfeiture. 

1. A demand of rent due from the 
lessee to tlir lessor, though made of a 
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stranger, if, made i^pon the land is a 
sufficient demand, and need not be getie- 
ral to sustain ejetM^ment for a fdj^eiture. 
for nonTpaymi^nt of rent being lawfully 
demand^. Doe d. Brook v. Brydges, 

2 Dow. & Kyi. 29. 

2, A deed of conveyance which omits 
to set out truly the whole consideration 
directly or indireetj^y paid, or-agreed to 


* 

be paid for the estate conveyed, is not 
void by the statute 48 Geo. 3, c. 149, 
s. 22Therefore, in ejectment for a for¬ 
feiture, where a lease was supposed to 
have omitted part of the consideration : 
—Held, that this-was no answer to the 
action. Doe d. Migginhotham v. Hobson, 
•S Dow. & Kyi. 186. 


LEGACY DUTY. * 


1. A legatee, tinker a bequest of wines, 
which arrived in the port of London in a 
ship; and the report of her arrival was 
made before the dt uh of the testator, 
but the entry of the wines was not made 
.until after that Svent;—is not subject to 
the payment of the duties, the executor 
being bound to pay them out of the 
assets. Hewart v. Denttm, 2 Chit. 456. 

2. A legacy of the rejtidae of a testa¬ 
tor's personal estate, b^ueathed to B. 
his son-in-law, and P. 'the wife of J3. 
(the testator’s daughter,) their execu¬ 


tors, fo# their absolute benefit,— 
is not liable to the duty of 1/. per 
cent, on the whole, as a bequest to 
or for the benefit of P., a daughter of 
the testator; nor to 10/. per cent, on the 
whole, as being given to, or devolving 
on, or fojf the benefit of, B., a stranger 
in blood of the deceased; but is 
liable .to4he payment of H. per cent, as 
to one moiety, and 10/. per cent Aa to 
the other. Attorney-Gaieral v. hacchns, 

9 Price 30. 


LIBEL. 
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I. ACTION. ' 

(a) In u'hat Cases maintainable. 

Sec Rex v. Waddington, 1 B. &C.'26. 

Post, next page. 

1. A person who pursues an iliegal 
avocation, such as a publicvroom lor 
pugilistic exhibitions, cannot ^maintain 
an action for a libel regarding his con¬ 
duct in such avocation. Hunt v. Bell, 

1 Bing. 1. 

2. The memorial of a tradesman ad¬ 
dressed to the Secretary at War, com¬ 
plaining of the conduct of a half-pay 
officer in the army for not having paid 
a debt due to bim, and stating the facts 
of his case fairly dnd honestly, according 


— • f ^ 

to bia opinion and understanding of 
such facts, ,18 not the subject of an 
' action for a malicious fibel, although the 
statement of those facts is derogatory to 
the character of the officer. I'airman 
V. Ivee, 1 Dow. & Ryl. 2.52. 

S. C. 5 B. & A. 642.' 

' (b) Pleadings and Evidence. 

1. Whqfe the first and second counts 

of a declaration alleged “ the com¬ 
posing and publishing of two libels,” and 
the defendant in his pleas of justification 
stated, that “,the libels so set forth were 
one and the same supposed libel, and 
not other and different supposed libels 
—Held, that 'such pleas were bad on 
special demurrer, because it was impos¬ 
sible to say with truth that the two 
libels alleged, to have been severally 
composed and severally published were 
one and the same libel. Edmonds v. 
Walter, 2 Chit’. 291. 

2. Where an account of certain pro¬ 
ceedings in the Insolvent Debtors’ Court 
was headed in a newspaper, “ Shameful 
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conduct of an attorney." Pleas to a 
declaration for a libel on the plaintiff in 
his profession as an attorney, that the 
alleged libel contained a faithful and 
true account of proceedings in such 
Court, were held ill;—as the words 
“ Shameful conduct of an attorney,” 
formed no part of the proceedings in 
the Insolvent Court. Ckment v. Lewis 
(in error), 3 Brod. &'Bing. 297. 

S. C. K. B. 3 B. & A. 7012. 

3. Where the comnaander-in-ebief di¬ 
rected a military inquiry to be held to 
investigate the conduct of a commission¬ 
ed officer in the army, who afterwards 
sued the President of such Cburt of In¬ 
quiry for a libel stated to be containqfl 
ir. his report, and transmitted by him to 
the cornmandcr-in-chief: — Held, that 
such report was a privileged communi¬ 
cation,.and property rejected in evidence 
at the trial; and that an office copy 
thereof was also inadmissible. Home 
V. Bi rilinck (in error), 4 Moore 563. 

4. \ [tctition addressed by a trades¬ 
man to the secretary at war, complain¬ 
ing of the conduct of a half-pay officer 
in not paying his debts, and stating the 
facts of his case bona-fide, is not the sub¬ 
ject of an action for a libel; and evi¬ 
dence. shewing the occasion of the 
writing, is admissible under the general 
issue, to shew that the writer believed 
the facts stated in the petition to be 
true, although no justification was 
pleaded. Fainnanv. Ives, 

I Dow. & llyl. 252. 

S. C. 5 B. & A. 642. 

5. But in an action for alibel, to which 
the defendant only pleaded the general 
issue; evidence of facts, though- not 
amounting to a justification, cannot be 
received to negative the presumption of 
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malice, and mitigate the damages. 
Waithman v. Weaver, 

1 Dow.& Ryl. N.P.O. 10. 

6. Where, in an action for a libel, the 
declaration alleged, that the defendant 
had composed, written, and published 
the libellous matter;—and it appeared 
from the libel itself, that the defendant 
had given references to another work, 
from which the matter was taken, but 
which were omitted in the declaration : 
—Held, that the variance was fatal, in¬ 
asmuch as the sense of the libel declared 
upon was different from that produced in 
I evidence. Cartwright v. Wright, 

\ 1 Dow. &■ Ryl. 230. 

.S.C. 5 B. &:A. 615. 

n. INFOUMATION. 

(«) Where supportable. 

1. An affidavit to found a motion for 
a criminal information for a libel, must 
distinctly negative the charge, unless 
the party libelled be abroad, or the 
charge be general. Ilex v. Wright, 

2 Chit. 162. 

2. The Court will grant a criminal 

inform.ation against the publisher of a 
newspaper for a libel reflecting on the 
clergy of a particular dioccs3, and gene¬ 
rally upon the clergy of the Church of 
England, though no individual prosecu¬ 
tor was named, and though the libellous 
matter was not negatived on affidavit:— 
It is sufficient to state the publication of 
the libel by the defendant. Rex v. 
Williams, 1 Dow. Sr Ryl. 197. 

S. C. 5 B. & A. 595. 

3. A publication stating Jesus Christ 

to be an impostor and a murderer in 
principle, is a libel at common law; 
for which an information will lie. Rex 
V, Waddingtofi, 1 B. & C. 26. 
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I. IN WHAT CASES ACQUIRED. 

For the lien of atternies for costs, see 
Ante, page 35. 

1. A dyer has only & qualified lien 
ap(j|jt an article delivered to him to be 


dyed, viz. for the particular price of 
dying such article, and not for his gene¬ 
ral balance. Bennett v, Johnson, 

2 Chit. 455. 

2, Where the owner of goods was in¬ 
debted to a factor in a sum exceeding 
their value, and consigned them to him 
for sale; and the factor being indebted 
to S. in more than their worth, sold 
tliem to him, and afterwards became 
. 2 a 
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bankrupt; and on a setlleraent of ac¬ 
counts between J. S, and the assignees 
of the factor, thfc former allowed credit 
to them for the price of the goods, and 
then proved the residue of his claim 
against tht) estate;—Held, that as tlie 
factor had a lien on the whole price of 
the goods, such settlement of accounts 
bctvvcc'ii- the vendee and the assignees 
was a good answer to an action against 
the vendee for the price of the goods, 
brought either by, or on the account of 
the original owner. Hudson v. Granger, 

5 B. & A. 27. 

3. If a policy of insurance be left in 
the hands of an agent fur safe custody 
only, although he advances money to 
the assured, without any other security 
than the policy, the agent actpiires no 
general lien on the instrument for such 
advances:—But it is otherwise if it were 
left with him as a security generally. 
Mvir V, rianing, 

1 Dow, & Kyi. N.P.C. 2i). 

4. The defendant, as owner of a ship, 
entered into a charterparty with the 
freighter, by which the former “ grant¬ 
ed and to freight let,” .and the latter 
“ hired and to freight took the ship,” 
for a voyage out and home. The owner 
covenanted that the vessel, being well 
manned and furnished, as is usual lor 
vessels in the merchants' service, the 
master should receive on board at Lon¬ 
don, gt»ods to be sent alongside her 
there by the freighter, and deliver them 
from alongside at 2s evfotnnUand, to the 
agents of the freighter, according to 
bills of lading; and such cargo having 
been discharged there, to receive other 
goods in like manner, and deliver them 
at JDemerara; and having discharged 
the some, should reeeive other goods 
there,and deliver diem at London, agree¬ 
ably to bills of lading. The owner also 
agreed, that the ship’s boats should 
assist in unloading and loading the cai’- 
goes when required by the freighter, 
provided no impediment was thereby to 
be made in carrying on the exclusive 
duties of the ship:—In consideration 
whereof, the freighter covenanted to 
send and take the goods from alongside, 
and to pay for the freight and hire of 
the vessel for the voyage, 2C00/. witli 
primage, &c.; one quarter part thereof 
on delivery of the cargo at Kewfound- 
iand, by good hills at sixty days’ sight 


on London, and the remainder by good 
bills at two months’ date, from the day 
of the ship’s report inwards at the port 
of London. The voyage was performed, 
and goods of third ])ersons brought from 
Dcmcrara under bills of lading, deliver¬ 
able to the consignees, on payment of 
certain specified freight tlicrcin men¬ 
tioned, which freight the owner received. 
Bills of exchange for one quarter’s 
freight were drawn on the frcightei at 
Newfoundland, which were afterwards 
accepted and dishonoured by him ; and 
no sum nor bill for the remaining three 
quarters’ freight jnr charterparty, were 
given or tendered to him on the return 
of the ship:—Held, that the owner had 
a lien on the goods of the consignecr. of 
the homeward cargo, mentioned in the 
[ bills of lading, t(i the t'Xtcnt of the 
freight stipulated for therein, a*, a secu¬ 
rity for his freight due upon the charter- 
party. Christie V. Lewis, 

.~} Moore iill. 

5. Where a ship ivas t nslerred 
wliile at sea to a vendee resident in the 
jMjrt in which she was registered, and 
iimney was paid by the vendee’s agcnt^; 
under the sentence of a foreign Court, 
for salvage and wages of the cajttain and 
crew, provisions, and sundry sliip dis¬ 
bursements:—Held, tliat the saKage 
and mariners’ wages were a hen on the 
ship, but not die sums paiil for tlie cap¬ 
tain’s wages, nor the disbursements. 
Richardson v. CanrphcU, 

6 B. & A. 203. (n.) 

II. WHERX DISCIIARGEn. 

1. Where a carrier had given notice 
that all goods would be subject to alien, 
not only for the freight of the particular 
articles, but also for any general balance 
due from their respective owners; and 
goods were sent by the carrier addressed 
to the order of J. S. who was merely a 
factor:—Held, that the carrier had not 
any lien as against the real owner, for a 
balance due from .7. S. Wright v. Snell, 

5 B. & A. S50. 

Queere —Whether, if he had given 
notice that all goods to whomsoever be¬ 
longing, should be subject to a lien for 
any general balance that might be due 
from the persons to whom they were 
addressed, he would have any right to 
retain goods for a balance due from 
\J,S? 5B. &A. 350. 
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I. IN WRITS OF FORMEDON. 

I. 'J’hc tivciiry years ivitbiri which rt 
forjved'ot in (Uxcindei inusl be brouiihl 
under tlic slatutc 'il Joi. 1, c. 10, s. J, 
begin lo run w'hcn the titK iiesct-n'.is to 
the first iicir in tail; ami rlierc i.-, no 
flistinciion between the heiroi' a tenant in 
tee taking by descent, and ti'.e heir of a 
tenant in tail. 'I’ohoit v. Kaiic, 

C! .Moore al2. 

S. C. ’ Jlrod. tk Bing. 217. 

II. l.TGilT OF ENTRY. 

1. 'iVberc A. mortgaged l.i'’ jircmisc.s 
in fee to /!., with a j'rovi.’.o ior redemp¬ 
tion on jiayincnt cf thi' moitg:.gt-ni<'i;ey 
on a given tiny; hnt . 1 , cusuniued in 
jiijssc'csion nn.il his d.eath; after wliicli 
C. liis son and in :r. and iiis widow, con¬ 
tinued In possession until I lie death of 
the l-Titer; when C. conveyed tbe }»re- 
mise.f in fee to D., who levied a fine 
witi; proclamations and entered into pos¬ 
session. On an ejectment being brought 
by £., tbe lieir-at-law t>f li. ihe original 
mortgagee, tmd a spcci.Tl verdict found 
a.s a fact tbenon-paj ment of the mortgage 
debt on tlie given day, without finding 
either ^.n adverse possession by A. or bis 
heir, or that interest had been paid upon 
the mortgage-money by the mortgagor: 
—Held, that though there had been 
a lapse of thirty-seven years .since default 
in payment of the principal, tlie statute of 
limitations was no btir to the ejectmqut, 
and consequently, that ti.e mortgagee was 
not precluded thereby, fiall v. Doe d. 
Surtees, 1 Dow. & Ryl, 840. 

I S'. C. 5B. &‘A. 687. 


2. Returns of any particular subject 

matter by auditors in ihcir accounts ol’ 
the Crown revenue, art sufficient proof 
of its having been kept in charge to pro¬ 
tect the claim of the Crown i'rom the 
operatioir of the NvUum ’I nnpux Act, 
9 Oeo. 3, c. 16, .although they have re¬ 
turned “ Nihil,” and the claim has not 
been put in suit thereon for more than 
sixty years. Altorney-Oeiiciul v. Jiard- 
Icy (Lord J, 8 Price 89. 

3. ,So, if the tniditors irirdtc due r.;- 
tiirn i to the office of Coinmissiobers for 
auditing the public aecouniSjof the rents 
and other profits of lands, &c. forming 
p.nrt of the Crown revenue, tliosc re¬ 
turns constitute a putting in clisuge 
within the meaning of that statute, so as 
to s.ivc the right of the Crown from tlie 
operation of tlint act; although the audi¬ 
tors liave I’or muic than sixty yours 
received nothing in respect of suc’n 
revenue, ;!i!J ihougii the Crown within 
that tiio;’ had not in.witutcd any suit or 
prcfceding to rccovir r.i’y iiart of it." 
Att'irnr>/-(f^ itei'jl v. 

8 Price 7G. {n.) 

HI. AbsUMP.-IT. 

{(i) Act tan, from 'tihut time to be tom. 

] nit 

T. Where tl;.’ pluinldi’, in a declaration 
of nsAiimpsU, stated that he employed the 
d 'fcndant to invest and lay out the jdain- 
tii'f's money in an annuity on a good and 
sulficjcnt security, v.iiich the dcfend'Uit 
promised to do; and assigned for breach, 
that he laid it out on an invalid and frau¬ 
dulent security;—Held, that the statute 
of limitations was a good bar to the plain- 
tilTs recovery, as tlie promise of the de¬ 
fendant was the gist of the action, al¬ 
though it was commenced within the 
period of six years from the time it was 
discovered that the security was invalid, 
and the dcfenilant knew it to be so 
at tlie time tlic .annuity was granted. 
Broun v, Jlnxcard, 4 Moore 508. 

2. Scmble, that in cases of i'raud the 
statute only runs from the time such 
fraud is discovered. 4 Moore 508. 

3. In an action of assumpsit by an ad¬ 
ministrator upon bill of exchange, 
payable to the testator, but accepted 
after his death :—Held, that the statute 
of limitations begins to run from the 
time of granting the letters of adminis¬ 
tration. ami not from the time the bill 
becomes due. there being no cause of 
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action until there is a party in a capacity 
to sue. Murray v. East Imlia Company, 
5 B. & A. 204.' 

(6) Wkat acknowledgment will take a Case 
out of the Statute. ! 

1. Where the plaintiff, in a declara¬ 
tion of assumpsit, stated, that in consi¬ 
deration that he would employ the de¬ 
fendant (an annuity broker) to invest 
and lay out the plaintiff’s money in the 
purchase of an annuity, the defendant 
undertook to invest it on good and valid 
security ; and assigned for breach, that 
he laid it out on a bad, invalid, and 
fraudulent security ; and the defendant 
pleaded non assumpsit infra sex annos, 
and actio non accrc.it infra sex annos, on 
which issue was joined; and it was 
proved that the consideration-money 
was paid over to the grantor, and the 
annuity paid by the hands of tlie defend¬ 
ant to the plaintiff for six years after- 
*wards, when the grantor became bank¬ 
rupt, and the security failed;—subse¬ 
quently to which, the defendant’s ma¬ 
naging clerk promised that the plaintiff 
should be paid, which promise the de¬ 
fendant afterwards recognised; — 
Held, that the undertaking staled in 
the declaration being as to the validity 
of the security, the subsequent promise 
could not apply, although it might have 
given a new right of action on a decla¬ 
ration specially framed for that purpose. 
Whitehead v. Howard, 5 Moore 105 

2. An agreement for a compromise 
made between father and son, whereby 
the former engaged Uiat on the son’s 
signing certain deeds, for the purpose of 
settling the title to some reversionary 
family property, with respect to which 
there was a dispute between them; he 
(the father) would give up to the son a 
promissory note, given by the latter to 
the former for 1000/.:—Held to be ad¬ 
missible in evidence in an action brought 
by the administrator of the father 
against the son, to recover the 1000/. 
on the note, for the purpose of taking 
the demand out of the statute, which had 
been pleaded, as being an admission 
that the note was, at the date of the 
agreement, in existence and unpaid ; for 
such an agreement is not within the rule 
of law which excludes from evidence 
admissions made during a treaty for a 
compromise of litigation: that rule is ap¬ 
plicable only to treaties for the purpose 


of ending suits, which are not eventually 
brought to a conclusion ; but does not 
apply to agreements perfected and exe¬ 
cuted, although the subject matter and 
objects of such agreements may be a 
compromise of previously existing dif¬ 
ferences between the parties. Froysell 
v. Lewelyn, 9 Price 122. 

3. Where, in an action on a promis-- 
sory note, the defendant pleaded the 
statute, and the plaintiff gave in evi¬ 
dence, as proof of an acknowledgment 
within six years, a letter from the de¬ 
fendant to him, stating that “ business 
called him to L., but should he be for¬ 
tunate in his adventures, the plaintiff 
might depend on seeing him at B .; 
otherwise, that he must arrange matters 
with the plaintiff as circumstances would 
permitand the defendant did not shew 
that there were any other matters be¬ 
sides the promissory note to which this 
letter could refer:—Held, that It was 
properly left to the J ury to decide whe¬ 
ther such letter referred to th^ matter 
of the note and was a sufficient acknow¬ 
ledgment to take the case out of the 
statute. E'rosi v. Bengough, 

1 Bing. 266. 

4. W’here an action of assumpsit was 
brought on a joint promissory note made 
by A. and B., whilst B. was sole, against 
A., B., and C. the husband of the latter, 
who was joined for conformity; and they 
pleaded actio non accrevit infra sex an¬ 
nos ; to which the plaintiff replied, that 
the ■ cause of action arose within six 
years; on which issue was joined:—Held, 
that an acknowledgment by A. within 
six years, tliat the debt was due, would 
not take the case out of the statute of 
limitations, such acknowledgment being 
made after the intermarriage of B. and C. 
Eittamv. Foster, 2 Dow. 8c Ryl.363. 

S. C. 1 B. & C. 248. 

5. A. and B. made a joint and several 
promissory note ; and after the lapse of 
six years A. died, leaving B. one'of his 
executors, who ten years after the 
death paid interest on the note, but not 
in his cliaracter of executor, but per¬ 
sonally as a maker of the note. In an 
action on the note by the executors of 
the payee, against the executors of A., 
alleging, first, a promise by the testator 
in his lifetime ; and secondly, a promise 
by the executors after his death ;—Held, 
that the payment of interest by B. (who 
suffered judgment by default) within six 
years from the commencement of 
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action, was not sufficient to take the 
case out of the statute, so as to make A.’s 
executors liable. Atkins v. Trcdgold, 

3 Dow. & Ryl. 200. 
a. C. 2 B. & C. 23. 

6. In assvmpsit for seaman's wages, 
to which tlie statute was pleaded, it was 
proved that the defendant being applied 
to for payment, after the lapse of six 
years, said, “ I will see my attorney, 
and tell him to do what is right—it 
seems that this was. not a sufficient ac¬ 
knowledgment to take the case out of 
the statute. Miller v. Caldtecll, 

3 Dow. & Ryl. 267. 

7. Where A., through misrepresenta¬ 

tion, received of Zi. and several othgf 
persons, l.is tenants, sums of money, to 
which he was not entitled ; and B. ap¬ 
plied to him to have the money re¬ 
turned, stating that he and the other 
tenants had been induced to pay more 
tlian was due; s.nd A. replied, “thcit 
if there was any mistake, it should be 
rectified:”—Held, that this obviated 
the statute as to payments made by the 
other tenants, as well as by B. Clark 
V. Jlonghamf 2 B. & C. 149. 

(c) Statute, how pleaded, 

1. Where a declaration stated tliat 
certain billi? of exchange were drawn 
and accepted after the death of an in¬ 
testate ; that letters of administration 
were granted to the plaintiffi and that 
the defendants were liable as acceptors to 
pay the administrator : and they plead¬ 
ed that the c'use of action did not ac¬ 
crue witliin six years; to which thp 
plpntilF replied generally, that it did 
accrue within six years :—Held, that 
the ii’plication was good. Murrap v. 
Eas'. India Cornpatii/, 5 B. & A. 204. 

2. Where, to a plea of non assumpsit 
infra sex annas, the plaintiff replied that 
the defendant did promise within six 
years;—fraud in the defendant cannot 
be set up as an answer to the plea. 
('lark V. lloiigham, 2 B. & C. 149. 

Quaere. —Whether it would have been 
a good answer if specially replied. 

2B.&C. T49. 

IV. OPEttATlON OF, IIOW'AVOIDED. 

(o) Bp Eroccss. 

1. In order to save the statute, it is 
sufficient if the writ be sued out, and 
th| return thereon indorsed upon it in 


time ; and it is not necessary that the 
writ should be delivered out of the 
Sheriff’s office as returrted. Taylor v. 
Ilipkins, 5 B. & A. 489. 

2. And where, in an action of trover 
brought in C. P. to try the validity of a 
commission of bankruptcy issued against 
the plaintiffby the defendant as his assig¬ 
nee, the latter produced an office copy of 
a roll in the Court of K. B., by which 
it appeared that an action had been 
commenced there against the plaintiff 
and his partner more than six’ years 
before, and continuances brought down 
to the Term before the trial in C. P.:— 
Held, that the petitioning creditor's 
debt, on which the commission was 
founded, Was not barred by the statute 
of limitations; for as lung as a remedy 
is open by wlp'ch the debt may be re¬ 
covered any where, it does not fall 
within the operation of the statute. 
Gregory v. Hurrill, 6 Moore 525. 

S, C. 3 Brod, & Bing. 212. 

5. Suing out a testatum capias ad 
respondendum is a good commencement 
of an action by original; —Therefore, 
where the defendant pleaded to a decla¬ 
ration by original, actio non accrevit 
infra sex annos, on which issue W'as 
joined:—Held, that the testatum capias 
ad respondendum (which was the first 
writ issued) was good evidence to take 
the case out of the statute. Beardmore 
V. Rattenbury, 1 Dow. & Ryl. 27. 

S. C. 5 B. & A. 452. 

V. IN TRESPASS OR C.ASE. 

1. Where an officer in the preventive 
service boarded a ship, and left thr,ee 

I men on board, and two days afterwards 
decided on seizing her ; and the owner 
having sued him for such seizure:— 
Held, that the three months within 
which the action should have been com¬ 
menced, under the statute 28 Geo, 3, 
c. 37, must be computed from the day 
of boarding the vessel. Crook v. 
M‘TaxHsh, 1 Bing. 167. 

2. Subsequent admissions of having 
committed a trespass, will not take the 
case out of the statute. Uurst v. Parker^ 

2 Chit. 249. 

3. A surveyor under a local Drainage 
Act may take advantage of a clause 
limiting the commencement of actions 
to six months after the act done, al¬ 
though it does not appear that a com¬ 
pensation, as directed by the statute for 
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the act com])lained of, has been made, 
or a certain course therein specified pur¬ 
sued, on the observance of which he 


could only have a right of entry on the 
lands of others. Jioolhbi/ v. Morton, 

S Brod. & Bing. 239. 


LITERARY PROPERTY. 


1. Tlic proprietor of the copyright 
of a tragedy, which has been printed 
and publisheil for sale, cannot maintain 
an action against the manager of a the¬ 
atre for punlicly acting and represent¬ 
ing such tragedy in an abridged form 
for profit. Murraj/ v. FJliston, 

1 Dow. & Ryl. 299. 
S. C. 5 B. & A. 657. 

2. The mere seller or publisher of a 
pirated copy of a print, is liable to an 
action under the 17 Clco. 3, c. 57, al¬ 
though it be not an oxact copy of the 


original, and though tlie seller did not 
know it to be a copy. fF'est v. Ftandi,, 
1 Dow. & Kyi. too. 

C. 5 B. & A. 737. 

3. A printer cannot recover for work 
and labour or materials used in printing 
any work, unless he affixes his name to 
it, pursuant to the statute 39 Gca. 3, 
c. 79, s. 27- Bemlcii v. lii^noUl, 

5 B.' & A. 335. 

And see Mnrckant v. Fxans, 2 Moore 
14. 


LOTTERY. 


1. The City Lottery Act, 40 Geo. 3, 
c. 97, vests the prizes therein cnutuc- 
rated in five trustees by name, in trust, 
for the pur])oses of the act; and by the 
lOlh section it is enacted, tliaf “ in case 
of tbe death of one or more of the trus¬ 
tees before the drawing of the lottery, 
and the conveyance of the prizes to the 
fortunate hohlcrs of the tickets, the 
survivors shall, and they are tlierehy re¬ 
quired, to fill up the vacancy or vacan- j 
cies ))y the election of some other jwr- j 


sons, for the purposes of the act:*’— 
Held, in an action of ojectineipt, that 
the conveyance of a prize to the lessor 
of the plaintiff, by four only of tiie live 
trustees (one having died), was valid: 
and it seems that' such conveyance 
v/ould be effectual, though no jiroof was 
given that the lessor of tiie plaintiff was 
the fortunate holder of the ticket to 
wliich the pri/.c had falleu. iJoe <(. 
Rmdw Gudxein, 1 Dow. ft Uyl. 259. 


MANDAMUS. 


I. IN WHAT CASi'.S »N]> HOW } 

OK ANTED - - page ji 

II. ON WHAT OUOUNDS UEEOSIil) 183 

III. WRIT, FORM OF - - - - - 185 

IV. RETURNS, HOW MADE - - - ilj. 


I. m WHAT CASES AND HOW GRANTED. 

1. If there are words of permission in 
a charter, to do an act which is riearly 
fer the public benefit, they arc obliga- 
—Therefore, where a charter de¬ 


clared that the mayor and jurats of an 
ancient town might hold a court of re¬ 
cord for the holding of pleas, bnt which 
had been long disused, the Court ofK. B. 
granted a mandumus to compel such court 
to be held, at the instance of an inhabit¬ 
ant of the town, though he was not a cor¬ 
porator. Rex V. Hastings (JMayor, ^c.), 
1 Dow. & Kyi. 148. 

S. C. 5 B. & A. 692. «. 

2. So, where a charter of 2 Jac. 1, 
granted to the steward and suitors of a 
manor, power and authority to hold a 
Court, for the purpose (amongst other 
objects) of hearing and determining pldns 
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of &c.,but llic Court liadbccn dis¬ 
used for that purpose during fifty years: 

_Held, that a mandamus would lie to 

compel the (’ourt to be held again for 
such purpose, notwithstanding the non¬ 
user. lies' V. The Manor of Uaverirg- 
otle-Tioiver {Stcivard), 

2 Dow. & llyl. 170. n. 

S. C. 5 B. & A. 691. 

And wliere the bailiifs and bur¬ 
gesses of an ancient borough had been 
from time immcniorial lords of the ma¬ 
nor, and owners of the Cl uildhall within 
the Borough ; and by a charter of Phil. 
4.V Marti, power was granted to them t<i 
hold manor (.Courts in the* Chn/dhaf/ twice 
in every year, as of ancient time ; and 
until ISO"", such Courts had been time 
iinmemorially hi-ld ; and in tliat year 
(’oirimissioners under an Inclosurc Act 
awarded to l ord Jl. all tiic said manor, 
with the rights, menibi-rs, courts, view 
of fnir.kpledgo, exc(’])ting to the bailiffs 
and luirgesses the (Ini/d/iaJ/, &c. ; and 
until 18;il, liord //. hedd Courts in the 
(iiiild/nill, and being then obslrucicd; 
it scions that a mandiniiiit would lie to 
the i)aihffs and burgesses to compel 
them to .'.How the manor Courts to be 
held in the Cl iitlilliaU, Rex v. J/ehester 
( Borough) Baihjt's and Burg< sscs, 

Dow. vV' Ryl. 7'.M, 

t-. A mandannts was granteil in the 
first instance where a mayor held over, 
or where actual vacancy w'as occasioned 
by death. Rexx. Truro 

2 Chit. 2.v7. 

.'i. So in the case of a vacancy of a 
capital burge.s. Ilchesfer Cai>r, 

2 Chit. 257. 

6. Payment of a fine imposed by the 
hye laws of a corporation, lor refusing 
to accept a corporate ofticc. docs not 
exempt the party elected from serving 
the oliice, and he may be compelled to 
do so by numdavius. Rex v. Rower, 

2 Dow. & Kyi. 842. 

S, C. 1 B. & C. 585. 

7. If the clerk of the Commissioners 
of Ian 1-tax be improperly elected under 
43 Geo. 3, c. 99, a mandamus will lie to 
the Commissioners to admit the person 
who has the majority of legal votes. 
Rex V. Thatcher, 1 Dow. & Ryl. 1.26. 

8. A mandamus was granted to tlie 

Commissioners of an Inclosurc Act, to 
inquire whether ibert was any modus. 
Anonymous, 2 Chit. 251. 

9. A mandamus lies to a clergyman to 
r^lacc a clerk of the parish; and the 


aflidavii should state that such clerk 
was appointed for life, although it is not 
absolutely necessary. ,Jnonifiiioiis, 

2 Chit. 254. 

10. Tire Court made a rule absolute 
in the first instance for a tiiandamus to 
an archdeacon to swear in the church¬ 
warden duly elected. Anuni/mons, 

2‘Cliu. 254. 

11. A 7uundamus was issued to receive 

ati appeal against overseers’ accounts, 
though the .allowance had not been pre¬ 
viously made or examined at a •speci.al 
.Sessions, ptirsuant to the statute 50 
6’f'o. .3, c. 49, 3. 1. Rix V. Colchester 
{Juitieis), 1 Dotv. & Ryl, 146'. 

S. C. 5 B & A. r,35. 

12. By the statute 23 Ceo, 3, regu¬ 
lating the affairs of the poor oC Rinnhis,- 
hani,the guardians and otorseers thereby 
appointed, arc directed to .adjust their 
aceouiits at cpiartcrly meetings of their 
own body; and an appeal is given to 
the Siassioiss in res[iect (»f all matters 
done by \irtiic thereof; but the statute 
is silent as to any submission of the 
overseers* and guardians’ accounts to 
Magistrates, as required by 50 Geo, 3, 
c. 49 :—Held, however, that a niandamus 

j would lie from the Court of King’s 
I Bench to the guardians and overseers, 
j to pass their accounts in the manner re- 
; quill'd by that statute. Hc.t v. War¬ 
wick sh ire {Justice '), 

2 Dow', ft Ryl. 299. 

13. A niaudaniiis lies to Magistrates to 

smnnion a person for not paying poor- 
rates. Jnoni/inous. 2 Chit. 257. 

14. And the Court granted a rule 
ni.M for a juandamus to pay poor-rates, 
though the defendants had had distraui- 
able goods; it being sworn that the 
goods were fraudulently leased, and that 
the parish would he driven (o try an 
action on the ground of the fraud, Rex 
V. Margate Harbour {Companu), 

2 Chit, 256. 

15. The rule is absolute in the first 
instance for an inspection of the books 
of a corporation, where a quo warranto is 
depending. Rex v. Trarannion, 

2 Chit. 366. 

II. ON WHAT C.I.0UNDS REFUSED. 

See Rex v. Cambridge (MayorJ, 2 Chit. 

144. Ante, page 82. 

1. The Court will not grant a peremp¬ 
tory wandiinius to reinstate a person in a 
corporate office, though the return made 
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to the wit may be objectionable or de¬ 
fective in point of form» if Uic facts stated 
on that return justify the Court in re¬ 
fusing the mandamus as matter of dis¬ 
cretion ;—such as to compel the corpo¬ 
ration to restore an officer whom they 
would be bound immediately to remove 
in a more formal manner. Rex v. Bris¬ 
tol f Mayor), 1 Dow. & Ryl. 389. 

5. C. nomine Rex v. Griffiths, 

5B.&A. 731. 

2. A mandamus will not lie to admit 
an inhabitant of a borough by prescrip¬ 
tion, to be a free burgess, unless it ap¬ 
pear, first, that he had an inchoate right 
to be a free burgess; and secondlj', that 
such office is a corporate office by pre¬ 
scription. Rex V. West Looe (Mayor), 

2 Dow. & Ryl. 178. 

3. The Court refused to fix any day 

for an election of burgesses and alder¬ 
men on a rnandamus, but left it to the 
proper officer. Rex v. Bridgwater 
(Mayor), 2 Chit. 256. 

4. Where the owner of marsh lands 
was bound by the custom of a sewage 
level to repair the sea walls abutting on 
his own estate, and by an extraordinary 
flood-tide the wall was damaged;—the 
Court refused to grant a mandamus to 
the Commissioners of Sewers to reim¬ 
burse him for the expense of the repairs, 
it appearing by affidavit that the wall 
had been previously presented as being 
out of repair, and was so at the time the 
accident happened. Rex v. f)ss€x Com¬ 
missioners of Sewers, 2 Dow. & Ryl, 700. 

iS.C. 1 B.&C. 477. 

A mandamus will not lie to an In¬ 
surance Company to transfer shares 
standing in the name of a bankrupt into 
the names of his assignees. Rex v. 
London Assurance Company, 

1 Dow. & Ryl. 510. 

5. C. 5 B. & A. 899. 

6. On a motion for a mandamus, the 
Court will not grant the writ where 
discretion was given to Commissioners 
under an Inclosure Act, and they had 
exercised it, and no ground was shewn 
that they had acted wrongfully. Rex 
V. Flockwold Inclosurc (Commissioners), 

2 Chit. 251. 

7. The Court refused to interfere by 

mandamus to compel a Court of inferior 
jurisdiction to grant a new trial in a 
cause before it, in which alleged injus¬ 
tice had been done to one of the parties. 
Ex parte Morgan, 2 Chit. 250. 

8. In an action of debt in the Palace 


Court, the defendant having suflered 
judgment by default, that Court refused 
to allow die plaintiff to sign final judg¬ 
ment, as by law it was contended he 
might; and the Court of King’s Bench 
refused a mandamus to compel the in¬ 
ferior Court to allow final judgment 
to be signed, leaving the plaintiff to his 
remedy by writ of error, where he had - 
taken the necessary steps for that nttf- 
pose. Rex v. Conyngham (Marquis), 

1 Dow.& Ryl, 629. 

S. C. nomine Arden v. CoaiueR, 

5 B. & A. 885. 

9. .The Court refused to grant a man¬ 
damus to be directed to a dean to license 
a second curate. Anonymous, 2 Chit. 253. 

10. And they refused a mandamus to 
churchwardens, to deliver a vestry-book 
to the vestry clerk. Anonymous, 

2 Chit. 255. 

11. And to certain persons to deli¬ 
ver up the keys of a church. Anonymous, 

2 Chit. ,256. 

12. The Court will not gr...it.a man¬ 
damus commanding Justices of the Peace 
to do an act which may render tliem 
liable to an action. Rtx v. liucldng^m- 

\ shire (JusticesJ, 2 Dow. & Ryl. 

S. C. 1 B. & C. 485. 

13. Nor will they interfere to regu¬ 

late the practice of Justices of a Court 
of Quarter Sessions, unless it appears to 
be manifestly wrong or unjust. Rex v. 
Essex (Justices), 2 Chit. 385. 

14. And a mandamus was refused to 

dismiss an appeal at tlie Sessions. Rex 
V, Wilts (Justices), 2 Chit. 257. 

15. A defendant having been con¬ 

victed of forcibly passing a turii||^e- 
gate without paying toll, the Seej^fts, 
on appeal, rejected evidence to sb^ 
that the gate had been unlawfully greet¬ 
ed;—and the Coart of King’s JBknch're- 
fused a mandamus to compel the Sessions 
to receive such evidence, the admissi¬ 
bility of it being exclusively a question 
for the Justices;—and the Court also- 
refused to issue a mandamus to the Ses¬ 
sions to hear an original complaint, 
touching the conduct of the trustees in 
the erection of the gate, after a lapse of 
twenty-six years from the time when it 
was erected; leaving the party to pro- " 
ceed by indictment for ,ibe nuisance, or 
by an action of trespa8i^^.||%jMssa^ 
was obstructed. Rex V. Vahmiv^eshire 
(Justices), ^ 1 925. 

16. The sti^te IS (Mk 3, e. 25, s. 5, 

gives an appeal Sessions agaiftiM: 
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the allowance by two Justiccs, of con¬ 
stables’ accounts, “ in case the oxerscer or 
overseers shall find that the parish or 
township is aggrieved therebybut the 
right of appeal cannot be exercised by 
one overseer without tlie consent of 
the majority:—Where, therefore, a 
' township had four overseers and four 
churchwardens, and se.'en wished to 
allow constables’ accounts against the 
sense of the eighth and a majority 
of the lay payers; and two Justices 
afterwards allowed the accounts:— 
Held, that the single overseer could not 
appeal against the allowance in his own 
name ; and the Court refused a manda- 
tnns to the Sessions to liear the appeal. 
Rex V. Manchester Justices, 

1 Dow'. & llyl. 454. 

17. On the 20 th August, two Justices 
removed a pauper from tlie parish of A. 
to the parish of B .—On the 5th Septem^ 
her the churchwardens of B. gave notice 
of appeal to the Sessions, to be holdcu 
on the 17th October: on the lOtb of that 
month the Justices ma'dc an order, su¬ 
perseding their former order of removal, 
upon doubts of its validity; which super¬ 
sedeas was served on the parish officers 
of J}., who treated it as a nullity, and 
wont to the Sc.^sions, where the Justices 
refused to hear the appeal;—The Court 
refused to grant a mandomvs to the Ses¬ 
sions to enter, hear, and determine it. 
Hex v. Norfolk (Justices), 

i Dow. & Ryl. 6ll. 

S. C. 5 B. & A. 484. 

18. A parishioner has no right to in¬ 

spect parish books for the purpose of 
gaining information which may be use¬ 
ful to him, with a view to support his 
claim to an estate in the parish; and 
therefore, the Court refused to grant a 
mandtmus for that purpose. Rex v. 
Smallpiece, 2 Chit. 288. 

19. And a mandamus will not lie to 
the lord and steward of a manor to in¬ 
spect Court rolls, for the purpose of 
supporting an indictment against the 
lord fo. not repairing a road within the 
manor. Rexv. CadoganfLordJ, 

1 Dow. & Ryl. 559. 

S. C. (differently reported,) 

5 B. 85 A. 902. 

HI. WRIT, FORM or. 

1. If one parish officer applies for a 
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mandamus against another to concur in a 
rate, the writ must be pgainst the appli¬ 
cant as well as the other. Anonymous, 

2 Chit. 254. 

IV. RETURNS, now MADE. 

See Rex v. Bristol (Mayor), 1 Dow. Sc 
Ryl. 389. 

S. C. nomine Rex v. Griffiths, 5 B. & A. 

731. Ante, last page. 

1. The Court will not direct in what 
manner .Tustices shall make tlieir return 
to a mandamus ; but if the return ma'le 
to it be insufficient to raise the question 
intended to be agitated, the Court will, 
at the instance of the party interested, 
make a rule giving the Justices liberty 
to amend in the manner required, if 
they wish so to do. hex v. Marriott, 

1 Dow. & Ryl. 166. 

2. A return to a mandamus command¬ 

ing the defendant to take upon himself 
a corporate office;—that “ by a bye law 
persons refusing to fill that office are 
subject to a certain fine, and that the 
defendant had paid such fine,”—is in¬ 
sufficient, as it did not state that the 
fine was to be in lieu of servic e. Rex 
V. Doxi'er, 2 Dow. & Ryl. 842. 

S. C. 1 B. & C. 585. 

3. Where, by the custom of a manor, 
persons not being previously customary 
tenants, or not dwelling in the manor, 
purchasing by surrender customary 
lands within the manor, were liable to 
pay a larger fine to the lord tlian tenants 
or inhabitants ; and a person not being 
a tenant or inhabitant .had purchased 
the equity of redemption in a customary 
estate, and in order to save the larger 
fine due in respect thereof, had subse¬ 
quently become the purchaser of a 
smaller estate;—the Court granted a 
mandamus to the lord and steward to 
admit him to the latter ; and as the re¬ 
turn thereto did not allege any act of 
fraud in the transaction, the mandamus 
was made peremptory, although the 
effect of admittance to the smaller estate 
would be to defeat *he lord's claim to 
the fine due upon the larger estate first 
purchased. Rex v. Meet 4" Forton, 
(Mayor Sp Steward), 2 Dow. & Ryl. 824. 

5. C. nomine Rex v. Boughey, 

1 B. & C. 565. 
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MANOR. 


COURTS AND CUSTOMS. 

C Copyhold. I. II. 
See also Ante. tits. < page 81. 

(^Mandamus, passim. 

1 . A grant by royal charter empower¬ 
ed the steward and suitors of a manor 
to hold a Court for the determination of 
civil suits; and there had been a non- 
user of the Court for fifty years (except 
for the purpose of levying fines and 
suffering recoveries):—Held, that the 
Court being established for the public 
benefit, the words of permission in the 


charter were obligatory; and that the 
right of determining suits was not lost 
by the non-user. Rex v. Harering-Atte- 
lioxi'cr (Steward, SfC.) 5 B. & A. 691. 

See also Rex v. Hastings (Mayor), 

Id. 69£. (».) 

2. An immemorial custom for the 
steward of a manor to nominate the Jury 
to serve on the Court-leet at the election 
of the mayor of a borough, is good in 
law. Rex v. JoUiffe, 

S Dow. & Ryl. 240. 
S. C. 2 B. & C. 54. 


MARRIAGE^ 

See the Statutes 4 Geo. 4, c. 17. 4 Gio. 4, c. 76. 

See also Seymour v. Gartside, 2 Dow. & Ryl. 55. Ante, page 27. 


I. A marriage between two Protest¬ 
ant British subjects, solemnized by a 
Portuguese Catholic priest at Madras 
according to the rites of the Catholic 
church, followed by cohabitation, but 
without the license of the Governor, 
which it had been uniformly die custom 


to obtain, is a valid marriage. Lautom 
V. Tcesdale, 8 Taunt. 830. 

C. 2 Marsh. ‘243. 

2. And the validity of a marriage, ce¬ 
lebrated in a foreign country, must be 
determined in an English Court, by the 
lex hei where the marriage is solem¬ 
nized. Lacon v. Higgins, 

1 Dow. & Ryl. N.P.C. 38. 


MESNE PROFITS. 

1. A joint action for mesne profits may j therein; although there were only sepa- 
be supported by several lessors of a i rate demises by each. Chamier v. Llin- 
plaintiff in ejectment, after a recovery I gon, 2 Chit. 410. 


MISNOMER. 


• 

1. If a defendant be arrested by the 
nttme of Josiah instead of Josias, the 
Court of C. P. will discharge him out of 
the custody of the sheriff, on his entering 
a common appearance, add undertaking 
to bring no action against the plaintiff or 
sheriff. Johnson v. Coojter, 

5 Moore 472. 


2. Upon error assigned oi a. misnomer 
of the Christian name of one of the 
plaintiffs below in the warrants of attor¬ 
ney :—Held to be immaterial. De Ttu^ 
tet V. Rucker (in error), 

6 Moore )S6. 

S. C. 3 Brod. & Bing. 65. 


MONEY: HAD AND RECEIVED— See Assumpsit, V. Ante, page *5. 
MoNEY^ paid,— See Assumpsit, IV. Ante, page 24. 
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[MORTGAGE.—NEW I’RIAL. I.] 
MORTGAGE. 

tSee Hall v. Dpt d. Surtees, 1 Duw. & Ryl. 340. S. C. 5 }i! Ik A. 687. 
Ante, page 139. 

Anonymous, 2 Chit. 204. Ante, page l.'iS. 


' 1. In a Court of law, a mortgagor, in 

the actual possesrion of mortgaged pre¬ 
mises, may properly be described as 
tenant of the mortgagee. Partridge v. 
litre, I l)ow. & Ryl. 272. 

S. C. ri B. & A. 604. 

2." Where, under an indenture of 
lease from A. to It. for twenty-one 
years, at the rent of 50/., B. by inden¬ 
ture assigned the lease to C., to accuse 
money picviously advanced to him by 
C., a great part of which was laid out by 
Ji. in repairing and improving the pre¬ 
mises deinhsed; and C. registered the 
a.ssignnient, but did not take the inden- j 
tiire of lease from B., who afterwards 
gave up the indenture to A. in consi¬ 
deration of receiving a further advance 
from him of 200/., to be expended in 
^'further improvements; and ..4. granted 
him a new lease, at the increased rent of 
70/. a year ; and B, afterwards again 


gave up that lease, on having another 
advance made to him of 200/. more by 
A,, and took a third lease from him at 
a rent of 90/.:—Held, on a lyution for 
a new trial, (the plaintiff having reco¬ 
vers' a verdict in an action of trover 
against the lessor and his attorney for 
the original lease,; that C. w'as not, un¬ 
der the circumstances, precluded by the 
neglect to take from B, the indentu) e of 
lease, from availing himself of the as¬ 
signment against A.: and a rule to 
shew cause, obtained on the ground 
of the plaintiffs having, by leav¬ 
ing the indenture in tlic possession of 
the mortgagor, enabled him to practise 
a fraud, was discharged. Bailey v. 
f'ermor, 9 Price 262. 

But sec Coodtitle d. Norris v. Morgan, 
1 Term Rep. 755., which has been over¬ 
ruled ill a Court of equity. 


NEW TRIAL. 


I. -MOTTON.S AND Hurts FOR, page 187 

(rt) When and hov: made - - ib- 

II. IN WHA CASUS, AND ON ") jgg 

WHAT TERMS GRANTED - y 

in. ON WHAT GROUNDS REFUSED - 189 

\ 

IV. IK CRtMINAt CASES - - - 190 

(a) When and how obtained - ib. 


I. MOTIONS AND RULES FOR. 

(a) When and how made. 

For the Costs of a new Trial, see Costs, 
VII. Ante page 87. 

1. Where a bill of exceptions has 
been tendered, the Court will not grant 
a motion for anew l-'ial, unless such bill 

been abandoned. Goc d. Roberts v. 
nioberts, 2 Chit. 272. 

2. Where an issue was sent from the 
Court of Chancery, the motion for a new 
triw may be made in the Court of 
King's Bench; the Judge at the ,trial 


having given leave to move. Hoheorthy 
V. Richards, 2 Chit. 270. 

.1. A defendant cannot move to enter 
a nonsuit unless leave be given at the 
trial, and can move only for a new trial; 
but if the Judge refused leave at the 
trial, because he thought it would be 
unnecessary, he will put the party in 
the sumo situation ns if le.tve had been 
given at the trial. Oates v, Ryan, 

2 Chit. 271. • 

4. Affidavits of facts, which might 
havc'bcenproved before the Jury, ought 
not, on principles of public policy, to be 
received or acted upon by the Court 
on motions for new trials; for the plain¬ 
tiff in such a case, if his application 
were well founded, should have clectedi 
to have been nonsu! .ed at the trial; as 
he cannot be permitted 6rst to take the 
chance of a verdict by going to the 
Jury, and reserving to himself, in case 
of failure, an alternative in the experi¬ 
ment of an application to the Court for 
a new trial, on affidavits impugning the 
testimony of the defendant's witnesses. 
Harrison v. Harrison, 9 Price 89. 
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5. A new trial may be f^ranted on pay¬ 
ment of costs, wlierc the verdict has been 
through the error of the Jury; but it is 
otherwise wlien through their miscon¬ 
duct, though an affidavit of such miscon¬ 
duct was produced when the rule nhi 
was moved for; yet, as it was not referred 
to in such rule, it cannot be made use 
of when the rule ab.solule is moved; for 
the rule nisi not being drawn up upon 
reading if, the other party had no notice 
of it. fikiflitoe v. Clariilge, 2 Chit. 425. 

6. It may he made part of the rule 
for a new trial, that the Judge’s notes 
of the evidence of an aged witness should 
be read in evidence in ease he could not 
attend; but it is iinneces.sary for legal 
evidence betw’eer the same parties. 

2 Chit. 425. 

7. Tlic Court of C. P. will not allow 
a rule for a new trial to be amended, by 
providing that the suit should not abate 
in the event of the death of the defend¬ 
ant, where .a surety had previously en¬ 
tered into a bon ^ for payment of the 
damages anti costs of the second trial. 
Lojjes V. Ve Tastet, 8 Taunt. 712. 

II. IN WHAT CASKS, AND ON WHAT 
jTEUMS GRANTED. 

Sec Trubody v. Brain, 9 Price 76. 

Ante, page 87. 

1. Wlicre the plaintiff was nonsuited 
on the ground that there was no special 
memorandum affixed to the declaration, 
and the writ was not in Court to prove 
the commencement of the action, the 
cause of which accrued after the first day 
of Terra; the Court granted a new trial 
on payment of costs. Smith v. Cuff', 

2 Chit. 271. 

2, Wliere a nonsuit was directed, on 

the ground that the notice of set-off 
gave sufficient intimation of the sum in¬ 
tended to be set off; and that if there 
had been no such notice, there would 
have been a good defence by proof of 
the demand being eatisfied ;—it was set 
aside, and a new trial granted. Andrews 
V. Bond, 8 Price 213. 

8. "Wlierc a plaintiff bad been non¬ 
suited on the ground of a trifling vari¬ 
ance liefween the contract set out, and 
that proved;—the Court granted a new 
trial, with leave to amend the declara¬ 
tion generally on payment of costs, re¬ 
serving to the defendant leave to plead 
4e noto or demur. Williams v. Pratt, 

5 B. & A. 896. 


A. A rule nisi for a new trial was 
granted where a witness was absent 
and called upon his suhpwna, but did not 
appear until just before tlie verdict was 
taken. Doe d. Clarke v. 'J'rapand, 

2 Chit. 195. 

5. So, on an affidavit by a material 

witness that he had made a mistake in 
giving his testimony,—the Court of 
C. P. granted a new trial. Richa. dson 
V. Fisher, 1 Bing. 145. 

6. And the Court of Exchequer grant¬ 

ed a new trial on the ground that the 
evidence of a witness on an issue direct¬ 
ed to try a modus, who was lessee of 
the vicar disputing the existence of the 
modus, was improperly rejected. Robin¬ 
son v. Williamson, 9 Price 1.'36. 

7. Where the pla'int'iff declared on 
three bills of oxebange as distinct 
causes of action, in three several counts, 
but by liis particular of demand con¬ 
fined his riglit to recover on the hill set 
forth in the first count only; .id the de¬ 
fence was that the defendants w'cre not 
partners when that hill was drawn ; 
and the plaintiff offered in evidence the 
two other bills of a subsequent date, 
but drawn at the same place us the for¬ 
mer, for the purpose of shewing a con¬ 
tinuing partnership, which were reject¬ 
ed on the ground that they were not 
included in the particular;—that Court 
granted a new trial. Duncan v, HiU, 

5 Moore 507. 

8. Where, in replevin, the avowants 

proved an attornment made by the 
plaintiff after ejectment brought against 
him seven years before the commence¬ 
ment of the replevin suit, during which 
jieriod it did not appear that the rent 
had been demanded; and the plaintiff 
offered to prove a feofli'ment to himself 
by the person under whom the avowants 
claitned; and certain letters, written by 
such person, containing expressions ad¬ 
verse to the avowant’s claim, were re¬ 
jected, on the ground that the plaintiff 
could not be permitted to dispute his 
tenancy after an attornment;—that 
Court granted a new trial. Gravenor v. 
Woodhoiisc, 1 Bing. 88. 

19. Where the tenant of a house omitted 
to deliver up possession, his term having 
expired, after a regular notice to quit; 
and his landlord, in his absence, broke,, 
open the door and took possession; and 
some articles of furniture remained in 
the house; and the tenant obtained awr- 
dict against the landlord in an action of 
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trespass for the entry;—that Court 
granted a new trial, on the ground that 
the landlord had a right of entry. Tur¬ 
ner V. Aleymott, 1 Bing. 158. 

/ 10. A new trial was granted, on the 
ternts that the costs should abide the 
event, where the verdict of the Jury was 
perverse. Hodgson\. Bands, 2Chit. 268, 

11. So, on payinent of costs, where it 
is through the error of the Jury, but not 
for their misconduct. S/dllitue v. Cla- 
ridge, 2 Chit. 425. 

12,. So, a new trial was granted on an 
aiiulavit by the defendant of surprise, 
and that he had a good defence; on the 
terms of his bringing money into Court, 
and that ludgment should be given bf 
the 'I'erm if the plaintilF obtained a 
second verdict*, and that the defendant \ 
should pay the costs of the former trial 
forthwith, as well as the costs of the 
application for a new trial. Greatwood 
V. Sims, 2 Chit. 269. 

18. In an action against a defendant 
(a tliird person), sued under the statute 
11 Oco. 2, c. 19, s. 3, for double value, 
for assititing a tenant in carrying olFand 
concealing his goods and chattels:— 
Held, that after a verdict for the de- 
fentlant, the Court of Exchequer might 
notwithstanding grant a rule, calling on 
him ;o shew cause why there should not 
be a new trial, where the Jury had 
found for the defendant against the 
evidence reported to have been given in 
the cause. Stanley v. Wharton, 

8 Price 301. 

14. Where the plaintiH' swore that 
hand* bills reflecting on bis character had 
been distributed in Court, and shewn to 
the Jury at the trial, the Court of C, P, 
would not receive affidavits of the Jury 
in jontradiction, but granted a new 
trial, although the defendant by affida¬ 
vit denied all knowledge of the circula¬ 
tion or distribution of the hand-bills. 
Custer V. Merest, 3 Brod. & Bing. 272. 

15. Where an action for a nuisance 
was defended by the landlord of the de¬ 
fendant,* and the latter was'told by the 
attorney employed by the landlord that 
he need not attend the trial; and the 
attorney entered into a consent rule to 
abate thq^uisance w'ithout the consent 
of the defendant *,—the Court of C. P. 
en affidavits shewiiig that the grievance 
Complained of was not a nuisance, set 
aside an attachment which had issued 
on |hc consent rule, and granted a new 
trial, liodington v. Harris, 

1 Bing. 187. 


III. ON WHAT GROUNDS RRrUSEU. 

1. An indictment £5r perjury found 
against witnesses who gave evidence, is 
no ground for the Court to grant a new 
trial. Pott v. Parker, 2 Chit. 269. 

2. And the mere contradiction of 
witnesses is not aloue a sufiiciunt ground 
for a new trial; although the Judge 
directed the Jury contrary to their find¬ 
ing. Sprague V. JMklifll, 2 Chit. 271. 

3. Where a sheriff lia.s taken.posses- 
sion )f .goods under a Jmi facias, the 
officer should continue in possession ; 
or, if Ive may abandon it even necessa¬ 
rily for a time, he must clearly and sa- 
tisfactoTily account for so doing, if he 
would sustain his right against other 

\ persons afterwards c\anniv»g utidtr legal 
authority to si izc tlie same goods; and 
in case of an abandonment on the re¬ 
turn day of the writ, possession cannot 
afterwards be resumed: and the Jury 
having determined upon a question of 
abandonment, left to them on the evi¬ 
dence, the Court of Exchequer would not 
disturb that verdict. Ackland v. Payn- 
ter, 8 Price 95. 

4. On an application for a new trial, 

on the ground that a witness who de¬ 
scribed himself by a false name at the 
trial, and was sworn on the Now Testa¬ 
ment as a Christian, was at that time a 
Jew and attended the synagogue:— 
Held, that the objection was too late; 
and that the oath, as taken, subjected 
the witness to the consequences of per¬ 
jury, if he had sworn falsely. Sells v. 
Hoarc, 3 Brod. 8 e Bing. 232. 

5. A client is bound by the conduct 
of his advocate; and the Court w’ill not 
grant a new tiial on the ground that the 
witnesses were not examined by counsel 
according to the request of the attorney 
engaged in the cause. Hall v. Stothard, 

2 Chit. 267. 

6. The Court of Exchequer refused to 
grant a rule nisi for a new trial, where 
a person (not originally intended to be 
examined) who was in Court, and who 
had been there during the trial, was 
called to give evidence, and was not 
allowed to be exairmed on that ground. 
Attorney-General v. liulpif, 9 Price 4. 

7. Although a witness proves a fact 
to the surprise of the other party, and 
though by mistake he was not cross- 
examined, nor was any evidence given 
to contradict him, or any observation 
mode on his evidence, it is no ground 
for a new trial. Bell v. Thompson, 

2 Chit. 194. 
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8. If a person commit an injury by 

unavoidable accident, no action is main¬ 
tainable; but where any blame attaches 
to him, although he be innocent of any 
intention to injure,—as, if he drives a 
spirited liorse improperly, or uses im¬ 
perfect harness, and the horse takes 
fright and kills another,—an action lies; 
and where a verdict was found for the 
plaintiff in trespass for killing his horse 
by the improper driving of the defendant, 
the Court of C. P, refused to grant a new 
trial; although the Judge, after summing 
up the evidence, told the Jury that the 
defendant was liable even though the 
accident was unavoidable and no blame 
was imputable to him, omitting to direct 
them to consider whether the; accident 
was unavoidable or not. H'likemaji v. 
Robinson, 1 Bing. 213. 

9. Where, in an action for a libel on 

the plaintiff in his avocation as an ex¬ 
hibitor of sparring-matches at the Ten~ 
nis Court, of which be was the proprietor, 
the Jury were directed to consider whe¬ 
ther such exhibitions were not illegal, 
as tending to form and encourage prize- 
Bghters; and they having found in the 
alKrmative, and in concurrence with the 
opinion of the Judge at the trial, the 
Court of C. P. refused to grant a new 
trial. JIvnt v. Bell, 1 Bing. 1. 

10. After a verdict for the defendant 

in a penal action, the Court will not 
grant a new trial, where the verdict was 
contrary to the Judge’s direction, and 
founded on a mistake, if there has been 
no misconduct in the Jury. Rauston v. 
Etieridgc, 2 Chit. 278. 

1 1. Where a cause was set down in the 

written list at Kisi Prius, and taken out 
of its turn as an undefended cause, and 
was tried as such, in the absence of the 
defendant’s counsel and attorney, who 
w'ere instructed to defend ;—the Court 
refused to grant a new trial, though 
moved for on payment ol’ costs, without 
an atBdavit of merits. Elackhurst v. 
Bulmer, 1 Dow. & Uyl. 553. 

S. C. .5 B. & A. 907. ■ 


TRIAL. III. IV.] In Criminal Cases. 

12. The Court of Excheijuer will not 
grant a new trial on the ground of sur¬ 
prise, where the plaintilf applies on an 
affidavit, stating that the defendant’s 
witness has sworn falsely to an acknow¬ 
ledgment by the plaintiff that he bad 
received money of tlje defendant, and 
imputing perjury in that and other re- 

I spects to the defendant’s witnesses, and 
an avowal of it after the trial. Harr.son 
v. Ilurrison, 9 Price 89. 

13. An admission by Jurymen, that 
the verdict was given by mistake, i?jade 
after they have separated, though on tlie 
day of trial, is not a sufficient ground 
for a new trial. Daxis v. Tai/lor, 

i ' 2 Chit. 366. 

IV. IN CRIMINAL CASES. 

(a) When and how obtained. 

See Atturnci)-Gencralv. Bulpit, 9 Price 4. 

Ante, last page. 

1. Affidavits of new facts a. a not in 
general admissible in criminal cases, on 
a motion for a new trial, unless there 
was some surpri.se on the defendant 
at the trial: but affidavits of the death 
of a person may be received to account 
for his not having been examined as a 
witness. Rex v. Bowdilch, 2 Chit. 278. 

3. A new trial was refused after a ver¬ 
dict of not guilty, upon an indictment for 
not repairing a road, where the verdict 
did not bind the right. Rex v. Burbon 
(Inhab.), 5 M. & S. 392. 

3. Though the Court will not grant 
a new trial on an indictment where the 
verdict was given for the defendant, yet 
they will stay the entry of judgment on 
a former verdict, to prevent the plea of 
autrefois acquit, on a fresh trial. Ilex v. 
Wandsworth (Inhab.), 2 Chit. 282. 

4. It seems that the consent of the 
counsel for the prosecution cannot dis¬ 
pense with the rule which requires the 
presence of defendants conyicted upon 
a criminal proceeding, duridg a motion 
for a new trial. Rex v. Fielder, 

2 Dow. & Ryl. 46. 


NON-RESIDENCE—See Post. tit. Venue, 



llevenue. 


191 


Of Cotirts of Justice. [OFFICERS. I. II. III.] 


OFFICERS. 

I. PUBLIC.page 191 

(o) Privileges oj - - - - ib, 

II. OF THK COURTS OF JUSTICK “ - ib. 

(a) J*uwcrs, Duties, and Fees of ib. 

III. REVENUE ------ ib. 

(a) Privileges and Duties of - ib. 


I. PUBLIC. 

(a) Privileges of. 

For the. Niticc of Action required to %e 

given to Magistrates, see Action, IV. 

{It), Ante, page 4. 

See also Action, VI. Ante, page 5. 

Ante. tit. Constable, page 79. 
And IVdlardx.Moss, 1 Bing. 134. Post, 
tit. Prize-Money. 

1. An action cannot be maintained 
against a public ofticer,—for instance, the 
secretary at war, for allowances which, 
as such public officer, he is authorized 
to pay by the appropriation acts, to cer¬ 
tain retired inferior officers for past ser¬ 
vices, although he may have received 
the money applicable to such specific 
purposes. Gidleyv. Palmer stmt (Lord), 
3 Brod. & Bing. 275. 

11. OF THE COURTS OF JUSTICE. 

(a) Powers, Duties, and Fees of. 

1. In order to prevent the fraudulent 
issuing of any writ of execution without 
a judgment to support it, it was ordered 
that the sealer of the writs of the Court 
of King’s Bench shall not seal any writ 
otfieri facias or capias ad satisfaciendum, 
without having the judgment paper, 
postea, or inquisition produced to him. 
Reg. Gen. H. T. 1822. 

1 Dow. & Ryl. 471. 

5B. & A. 560. 

2 Chit. 877. 

And see also tit. Coonovit. Ante, 
page 77. 

2. The word householder does not 
mean a personally resident housekeeper 
within the statute 26 Geo. 3, c. SS, s. 8.: 
—Held, therefore, where a person had 
^leen elected to the ohtce of registrar 
and clerk of the Court of Requests of 
the city of Bristol, by a majority of 
hotseholders paying rent, rates, and 
taxes, and resident by their partners m 


trade or their servants only, that the 
election was valid. Jip v. Hall, 

2 Dow. & Ryl. 241. 

S. C. 1 B. & C. 123. 

3. An order drawn up in the name of 
the Court by an officer of a Court of 
justice,—for instance, the clerk of the In¬ 
solvent Debtors* Court,—is until amend¬ 
ed, repudiated, or rescinded, the order 
of the Court, Whitelegg v. Richards, 

6 Moore 501. 
5. C. 3 Brod. & Bingi 188. 

But see contra, S. C. fin error), 

3 Dow. & Ryl. 237, 

2 B. & C. 45. 

4. By the statute 1 Geo. 4, c. 35, an 

Accountant-General and two Masters, 
who were to attend in person and take 
minutes, &c., were appointed by the 
Court of Exchequer ; and by the 21st 
section of that statute, the Lord Chief 
Baron was empowered to appoint a clerk 
of the Reports. 8 Price 493-9. 

5. And that Court afterwards made 

a general order as to the fees to be taken 
by those officers. 8 Price 699. 

6. The amiiversary of the King’s ac¬ 
cession i.s not a holiday. Memorandum, 

9 Price 13. 

7. And on the anniversary of the 
martyrdom of Charles the First, the 
junior Baron of the Court of Exchequer 
will in future sit in the morning to take 
motions of course. Memorandum, 

9 Price 15. 

8. The clerk of the dpekets is not 
entitled to poundage on money paid 
into Court by a sheriff, under the statute 
43 Geo. 3, c. 40, s. 2, Hunn v. Brine, 

6 Moore 124. 

9. But the clerk of the papers in the- 
Fleet prison is entitled to a fee of 2*. 6d. 
on every action from which a prisoner 
is discharged, and which is payable 
under the fulc of Court, Easter Term, 
13 Geo. \ . In re Rochfort, 1 Bing. 255. 

III. REVENUE. 

(a) Privileges of. 

For the Notice of Action, see tit. Action, 
V. Ante, page 4. 

See also Crook v. M’Favish, 1 Bing. 167. 

Ante, page 181. . 

Nortmt V. Mtller, 2 Chit. 140. 

Ante, page 79. 

1. The Court of Exchequer will re¬ 
move an action brought in another 
Court against an officer of excise ibr 
refusing to- accept the duty on goods 
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warehoused, and to grant the usual cer¬ 
tificate, where pajt of the goods having 
been afterwards seized, and an informa¬ 
tion for their condemnation is depending 

4! 


in that Court; and they wiU order the 
trial of the action removed to wait the 
result of the trial of the information. 
lieningjield v. Stratford, 8 Price 584. 


OFFICES. 


1. The annual Indemnity Act, 4 

Geo. 4} c. 1, for indemnifying such 
persons as have omitted to qualify 
themselves for ofBccs, is prospective as 
well as retrospective, and extends to 
those who may be in default during the 
time for which it is made, and is not 
limited to those \ ho had incurred pe¬ 
nalties or disabilities before it passed. 
In re Steavemnn, 2 B. & C. 34. 

2. An assignment by deed to trustees, 

of all the income, emoluments, and pro¬ 
fits, which, during the life of the assignor, 
and his continuing to hold the oiHcc of 
clerk 0 fthe Mace fci* should 

arise or become due to him as such 
clerk in respect of his office, (after de¬ 
ducting the salary or allowance of his 
deputy for the time being,) upon trust, to 
pay interest which should become due 
to and B, on certain debts due from 
the assignor to them, and from time to 
time render and pay the surplus ^ and 


residue of the income, emoluments, and 
profits to the assignor, after satisfying 
the trusts, is not a good or efre/;tual 
assignment, nor valid in law ; and the 
trustees are not entitled to receive such 
income and profits under such assign¬ 
ment* Palmer V. Bute, 6 Moore 28, 

3. The office of private secretary doe.s 
not fall within the meaning of the .sta¬ 
tute 5 & 6 Edic. 6:—Therefore, an assign¬ 
ment of the profits of all offices which 
the defendant might acquire, is good as 
to all those which may be legally as¬ 
signed. Harrington v. Kloprr ge, 

6 Moore 31. (w.) 

S. C. 2 Chit. 47.';. 

4. Payment of a fine imposed by the 
by^ laws of a corporation for refusing to 
accept a corporate office, does not ex¬ 
empt the party elected from serving 
such office. Rex v. Bower, 

2 Dow. & Ryl. 842. 

-S'. C. 1 B. & C. 585. 


OUTLAWRY. 


PaOCGEDINOS TO, WHERE UEOUEAR. 

Set! Bonner v. Wilkinson, 1 Dow, & Ryl. 
328. S. C. 5 B. & A. 682. Ante, 
page 123. 

1. The writ of exigent upon an out¬ 
lawry must be in the hands of the 
sheriff at the time the defendant is de¬ 
manded :—Where, therefore, the sheriff 
returned to a writ of exigent, and to a 
writ of allocatur exigent, that be had de¬ 


manded the defendant at the hustings 
upon five several days, when out of four 
of the five the writs could not by possi¬ 
bility have been in his possession;— 
Held, that the returns were irregular. 
Volet v. Waters, .3 Dow. & Ryl. 55. 

2. It seems also, that the writ of pro¬ 
clamation upon an outlawry is void, 
unless the requisites of the statute 31 
Eliz. c. 3, s. 1, are duly complied witli. 

3 Dow. & Ryl. 55. 


PARTICULARS OF RESIDENCE AND DEMAND. 


’ 1. In a joint action for a libel by 
' three plaintiffs, the defendants may call 
on the attorney of ,ono of them for an 
account of the residence or occupa¬ 


tion of the others. Wortm v. Smit/ii 

6 Moore 110. 

2. So, in trespiiss for an assault, .the 
Court compelled the plaintiff to disclose 
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his proper addition and place of re¬ 
sidence to the defendants, his identity 
being material to their defence at the 
trial. Johnson v. Birfcy, 5 B.& A. A40. 

S. C. 1 Dow. & Ryl. 174. 

See also Taylor v. Harris. 

4 B. & A. 93. 

3. Defendants, on being served with 
process, or arrested, will be allowed to 
obtain orders for the particulars of the 
plaintiff’s demand, without waiting till 
appearance entered, or bail put in, or 
dccljiration tiled and delivered; and in 
this respect the practice of the Court of 
C. P. will in future be made conform¬ 
able to that of the Court of Kind's 
B' uch. Rule of Practice, T. 2 Geo. 4>, 

6 Moore 211. 


4. Where the plaintilf declared on 
three bills of exchang<', as distinct causes 
of action, in three several ctnints, but by 
his particular of demand cunlined his 
r^ht to recover on the bill set forth in 
the first count only; and the defence 
was, that the defendants were not part¬ 
ners when that bill was drawn; and the 
plaintiff offered in evidence the two 
other bills of a subsequent, date, but 
drawn at the same time as the former, 
for the purpose of shewing a continuing 
partnership, which were rejected on the 
ground that they were not included in 
the particular; —the Court of C. P. 
granted a new trial. Duncan v. Hill., 

5 Moore 507. 


PARTNERS. 


I. 


11 . 


PARTNERSHIP, HOW CONSTI¬ 
TUTED - - - - page 


ACTS OF PARTNERS: 
CASES BINDING, 
BILITIY OF 
SONS - 


TNERS, IN WnAT'\ 
DING, AND IIA- f 
TO THIRD PER-^ 


III. RIGHTS, DUTIES, AND EIABIII- 
TIES OF, ON AND AFTER DIS¬ 
SOLUTION - - - • 


} 


IV, BANKRUPTCY, EFFECT OF - 

V, PRf)CEEDINGS IN ACTIONS BY 

AND AGAINST - - 

VI, PLEADINGS AND EVIDENCE - 
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1. PA RTNERSHIP, HOW CONSTITUTED. 

1. A number of persons associating 

together, and subscribing sums of money 
for the purpose of obtaining a bill in 
Parliament to make a railway, are part¬ 
ners in the undertaking. Holmes v. 
Higgins, C B. & A. 74, 

•S'. C. not (.S’. P.) 2 Dow. & Ryl. 196. 

2. But where two persons contracted 
to assist the defend^t with their re- 

f pective horses, but tc give in their 
ccounts separately:—Held to be sepa 
rate contracts. Smith v, Taylor, 
f 2 Chit. 142. 

S. A. being established in trade, and 


wishing to increase his cpjiital, entered 
into a deed of co-partnership with D. for 
ten years, who advanceil 20,0007., upon 
a covenant that he should receive 2000/. 
per annum during the partnership, out of 
tlie profits, if there were any; and if 
none, out of the capital: that lie should 
not be answerable for any losses or ex¬ 
penses incident to the concern, and 
that the business should be carried on 
in the name of A. only; that at the end 
of the ten years, if the partnership deter- 
, mined by efflux of time, he should be 
repaid the 20,000/. by instalments at 
i three months’ date, bearing legal inte¬ 
rest ; and that if default should be made 
in the annual payment of 2000/., or the 
joint capital should be at any time re¬ 
duced to 20,000/., then he should be at 
liberty to terminate the partnership, and 
repay himself the 20,000/. advanced, ira* 
mediately. B. brought an action of 
covenant in the Court of C. P., and re¬ 
covered judgment and damages for the 
non payment of the 20,000/. at the end 
of the ten years, the Jury expressly nega¬ 
tiving usury ; and a writ of error being 
afterwards brought in the Court of 
K. B.Held, thui, upon the face of 
the deed A. and B. were partners, and 
judgment was affirmed. Gilpin v. £«- 
derbv (in error), 1 Dow. & Ryl. 670. 

S. C. 5 B. & A. 954. 

And see Gilpin v. Enderby, 5 Moore, 
571. Post. tit. Usury. 

2 c 
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II. ACTS or PARTNERS, IN WHAT CASES 

BINHINR, AND E^ABILITY OF TO THIRD 

PERSONS. 

1. One partner may act for the whole 

firm by proriiratwn. Williamson v. John- 
.~>nn, 1 R. & C. 14.G. 

S. C. (not S. r.) 2 Dow. & Kyi. 281. 
Ante, page 68. 

2. Where the member of a country 
bank signed promissory notes for him¬ 
self and partners, beginning with the 
words, “I promise to pay:”—Held, that 
he made himself .severally liable upon 

’id notes, and could not plead in abatc- 
iiient a joint liability with his co-part¬ 
ners. Hall V. Smith, 

" Dow. & Rvl. 584. 
,S’. C. I B. & C. 4or. 

3. Where the plaintiff kept a general 

account with A. as his banker and army 
agent, and H, became a partner witli A. 
for a limited period, and retired on its 
expiration, without the kn<)wlc»dge of the 
plaintiff; and A. afterwards became 
bankrupt, until which period the account 
continued between the plaintiff and A.: 
—Held, that payments made by the 
latter to the plaintifi‘ after the expiration 
of the partnership, not having been ap¬ 
propriated by him at the time to any 
particular debt, Z>. might consider such 
payments as being made in reduction of 
the balance due at the expiration of the 
partnership; and that he was not ac¬ 
countable to the plaintiff for any sum 
received by A. on account of the latter, 
subsequent to such expiration. Brooke 
V. Endcrln/, 4 Moore 501. 

III. RIGHTS, DUTIES, AND UABIIITIES OI, 
ON AND AFTER DISSOT.UTION. 

1. Notice of the dissolution of a part¬ 
nership in the Gazette, is notice to all 
the world. Wright v. Pulliam, 

2 Chit. 121. 

2. If an indenture of partnership for 
a term of years contain a proviso, that 
either party may, if he be desirous of 
quitting tbe trade, determine the part¬ 
nership by giving six months’ notice; he 
cannot dissolve the partnership and then 
set up a trade elsewhere, but must either 
continue the partnership, or give up such 
trade altogether. Cooper v. Watlington, 

2 Chit. 451. 

3. By a deed of dissolution of part¬ 
nership, a power was reserved to the 


remaining partners, to use the name of 
the retiring partner in the prosecution of 
all suits for the recovery of partnership 
debts. In an action where judgment 
had been obtained by all the partners 
previously to the dissolution :—Held, 
that the remaining partners were autho¬ 
rized, under the |>ower in the deed, to 
give the defendant a note for the l>ay- 
ment of the sixpences, under the Loi d's 
Act, on behalf of themselves and the 
retiring partner. ‘ Burton v. Jssitt, 

5 B. & A. 267. 

4. A party is liable on a promissory 
note made in the name of tbe firm in 
which he bad been a partner, though it 
w&s drawn after the dissolution of tlic 
partnership, be having suffered bis name 
to continue in the firm, and although 
the plaintiff knew that lact at the time 
he took the note, liroxvii v. Leonard, 

2 Chit. 120. 

5. But a bill <lrawn and aeecjitcd af¬ 
ter the dissolution of a p; tncrsbip, 
though dated before, does not bind the 
other partners. Wright v. Pulham, 

2 Chit. 121. 

6. F, sold goods to 11„ S., and F., who 
were partners in trade, and received a 
bill of excliangc for tbe amount, payable 
to his own order, drawn by -S', and P. 
upon/f. which was not accepted. //., 
S., and P. dissolved partnership before 
the bill became due, and at tbe time of 
the dissolution bud sufficient assets to 
pay all partnership ffibts; S. and P. 
then entered into a? fresh partnership 
with two other persons, and carried on 
trade at Nevfuuniltand, where the old 
firm had an establishment, and were 
there possessed of considerable property, 
which was sold to the new firm. F. the 
holder of the bill, delivered it to P. to 
procure payment of it out of the assets 
of the old firm at Newfoundland; and F. 
in the adjustment of partnership accounts 
with II., expressly debited the latter 
with the amount of the bill, as having 
been paid out of the funds of the old 
firm ; but the bill, which was never can¬ 
celled, was returned again to who 
sued H., S,, and P- upon it. S. and P. 
who had in the mean time become bank¬ 
rupts, suffered judgment by default:— 
Held, that F. had not so dealt with his 
debt as to discharge the liability of Jf^ 
Featherstone v. Hunt, 

2 Dow. & Ryl. 233. 
S. C. 1 B. & C. 1 ts. 
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IV. ujiNKUiTi'TCY, iiVi?Li."r or. 

1. Where one of two partners in 
trade had, after an act of bankruptcy, 
accepted a bill of exchange in the name 
of die lirm, without the privity of his 
co-partner :—Held, that in the hands of 
an innocent indorsee it was an available 
security, /.acy v. H'^ualcutt, 

d Dow, X Rjl. 4.58. 

'i. Where one of two partners, who 
were country bankers, btc.''nte bank- 
iiipt. and the defendants, being holders 
of their notes, obtained payment of 
part of them Iroin the London banker, 
at whose house they were payable, out 
of the funds in their hands beloiming 
to the country bank ; and the solvent 
partner, knowing of the bankruptcy, 
procured a debtor to the firm to give 
his bill in part satisfaction of his debt, 
and indorsed and deli\ered the same 
to the defendants, in payment of the 
residue of the notes in their hands, 
and afterwards became boiikrupt:— 
Held, that the assignees could not re¬ 
cover from the defendants the money 
so paid to them by the London banker, 
nor the proceeds of the bill. Hariri/ v. 
('richctl, 5 M. & S. .‘536. 

3. \Vhere the plaintiff and a bank¬ 
rupt, before the bankruptcy, being part¬ 
nership brokers, efiectcd an insurance 
for the defendants, and the receipt of 
ihe premium was acknowledged in- the 
policy at the time of cilectiug such in¬ 
surance, but which was not in fact paid 
until after the plaintiff's partner’s bank- 
nijitcy, by the plaintiff out of his own 
sejiarate property;—the principal iii- 
suiod was held liable to the solvent 
jiartncr only. Thacker v. Shepherd, 

2 Chit. 65!’. 

V. eroci eniNGs in actions hy and 

AGAINST. 

1. The payment of money to the dc- 
I'endant’s use by a solvent partner, out 
of his separate properly after the bank¬ 
ruptcy of his partner, in pursuance of a 
contract made before the bankruptcy, 
may be sued for in the name of thy sol¬ 
vent partner only, without joining the 
assignees of the bankrupt partner. 
Thacker v. Shepherd, 2 Chit. 652. 

2. Where a partnership between two 
uersons in trade had.been dissolved, and 
#>ne of them carried on business after¬ 
wards solely on his own account, but 
in names of himself and former part¬ 
ner -Held, that he migiit maintain at- 


sumpdt alone for goods sold and deli¬ 
vered to the defendant during the ex¬ 
istence of the partnersLip. Atkinson v. 
Laing, 1 Dow. & llyl. N.P.C. 16. 

Sed Quct’ c i 

3, A number of persons associating 
together, and subscribing sums of mo¬ 
ney for the purpose ol' obtaining a bill 
in Parliament to make a railway, are 
partners in the undertaking; and there¬ 
fore a subscriber, who acted as their 
surveyor, cannot maintain an action lor 
work done by liiin in that character on 
account of the partnership, against all 
or any one of the other subscribers. 
Holmes v. Higgins, 6 15. & 74. 

S. V. (^not .S'. J'.) 2 Do.v. & Pyl. 136. 

VL PLKADINOS AND i;\IDElJl E. 

See I'ilzgcrald \. liothin, G Moore 332. 

Ante, page 23. 

1 . A demand against a surviving 
partner as survivor, may be joined vvith 
a demand due from him, as if he were 
solely liable. Golding v. Vaughan, 

2 Chit. 436. 

2 . Where A. covenanted with B. on 

the dissolution of partnership, to leave 
150/. in a banker’s hands till Muich 
1822 , as a security towards payment of 
any demands which might be made on 
A. in respect of debts contracted by U., 
on account of the credit of the partner¬ 
ship ; and that die sum, after that pe¬ 
riod, sJiould be paid over to IS., subject 
to such claims as might liave been made 
as aforesaid.—Breach, that though B. 
had contracted no such debts as afore¬ 
said, and though no claim had been 
made, A, prevented the banker from 
paying the said sum over to />. after 
March 1822 :—Plea, that a claim or de¬ 
mand was made on .1. in lesjicct of a 
debt of 200/. by one T. 11, as being a 
debt ci.ntractcd by B. on account of the 
credit of the said partnershipHeld, 
that such pica wiis bad on demurrer. 
IVant v. Reece, 1 Bing. 18. 

3 . In an action against three defend¬ 
ants as partners, the office copy of an 
answer to a bill in Chanccri/, filed by one 
against the others, ■ i admissible in evi¬ 
dence, without producing the original, in 
order to establisli the partnership; and 
to prove the identity of the defendants, 
the clerk of their solicitor is a competent 
witness to that fact, though he knows 
nothing of the defendants but from his 
intercourse with them professionally in 
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the conduct <if the suit in Chaiiceiy. 
Studd^ V. Sanders, 2 Dow. & Ryl. 347. 

4. On an issue'as to the liability of 
defendants as partners, an attorney nib 
panned to produce a comjwsition deed, 
executed between tluin and another 


firm, shewing the partnership, may ob¬ 
ject to the production of the instrument, 
on the ground that the disclosure of its 
contents may prejudice the latter, in dis¬ 
putes with other persons. Harris v. 
Hill, 1 Dow. & Ryl. N.P.C. 17. 


PATENT. 


1. Whbre a patent was obtained, for “ a 
new and improved method of making 
and manufacturing double canvass and 
sail-cloth with hump and flax, without 
any starch whatever,” and the specifica¬ 
tion described the invention to consist in 
an improved texture or mode of twisting 
the threads, to be applied to the making 


of unstarched cloth;—on its being proved 
at the trial that the exclusion of starch 
had been before adopted:—Held, that 
such patent was void, as being taken out 
for more than the patentee had really 
discovered. Campion v. lienyon, 

6 Moore 71- 
5. C. S Brod. & Bing. 6. 


PAVING ACTS. 


CONSTKL’CllON Of. 

1. Where die 22 peo. 3, c. 84, (the 
Paving and Lighting Act for tlie parish of 
St, George, Hanoxer Square,) prescribed 
a particular remedy for an offence, it 
does not necessarily take away the par¬ 
ties’ remedy by action ; and where the 
Act prohibited other persons than the 
scavenger from carrying away dust from 
houses in certain places, under a penalty 
of 10s. to be recovered before a magis¬ 
trate:—Held, that the scavenger might 
still have his remedy i'ov an injuiy in 
this respect by action. IVurd v. liird, 

2 Chit. i>8‘2. 

2. By the: Manchester and Snlford 


Paving and Lighting Act, 32 Geo. S, 
c. 69, the tenants and occupiers of all 
messuages, houses, warehouses, shops, 
cellars, vaults, stables, coachhouses, 
brewhouses, and other buildings, gar¬ 
dens, or garden ground, and other tene¬ 
ments within the same towns, are liable 
to be rated for the purposes of the Act: 
—Held, that under such Act, the Man¬ 
chester and Salford Waterworks Com¬ 
pany arc not rateable as occupiers of a 
tenemait, in respect of their water-pipes 
carried under ground, for supplying 
those towns with water. Rex- v. Man¬ 
chester Waterxxorks (Company,) 

3 Dow. & Ryl. 20. 

S. C. 1 B. & C. 630. 


PAWNBROKER. 


1. A person who had formerly taken 

in goods on pledge, and had ceased to do 
so, but continued to sell the unredeemed 
pledges, still carries on the trade of a 
pawnbroker, and is subject to the bank¬ 
rupt laws us such. Hawlinson v. Pear¬ 
son, 5^B. AA. 124. 

2 . The gcDcr.'!l Pawnbrokers’ Act, 
39 & 40 Oco. S, c. 99, s. 17, declares 
that goods wliicli are pledged and not 
retleemcd within a year after the day of 


pledging, shall be forfeited, and may be 
sold by the pawnbroker:—Held, that 
where the plaintiff had pawned a watch, 
and after the year had expired, tendered 
the money lent and interest to the pawn¬ 
broker. and be refused to deliver it up; 
the plaintiff might maintain trover, n<tf 
having forfeited his title to die goods 
reason of the 17th section of that sta¬ 
tute. Walter V. Smith, 1 Dow. A Ryl.^. 

S. C.5 2.& A. 439. 
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PAYMENT. 


GENERAI. PAYMENTS, llOW APPLIED. 

See Fis/ier v. Miller, 1 Bing. 150. 

Ante, page 56. 

1. Where the plaintiff kept a general 
account with A., as his barker and army, 
ugent, and B. became a partner with A, 
for a limited period, and retired on its 
expiration without the knowledge of 
the plaintiff; and A. afterwards became 
bankrupt, until which period the account 
continued between the plaintiff and A, 
alone;—Held, that payments made by 
the latter to the plaintiff after the ej;- 
piration Ot the partnership, not having 
been appropriated by him at the time 
to any particular debt, B. might consi¬ 
der such payments as being made in 
reduction of the balance due at the ex¬ 
piration of the partnership; and that he 
was not accountable to the plaintiff for 
any sums received by A. on account of 
the plaintiflj subsequent to such expira¬ 
tion. Brooke \. Endcrbi/, 4 Moore 501. 

it. A. and B. severally kept cash at 
the same banking-house; and on the 
13th November, A. paid in a draft lor 
250/. drawn by B. in favour of the for¬ 
mer, upon the bankers, to whom the 
hitter was considerably indebted. The 
draft was received by the bankers’ clerk 
without any thing being said respecting 
it, or any entry made of it in their books. 
In the course of the same day the 
bankers discciatcd bills for B. to the 
amount of 1600/., the produce of which 
he expressly appropriated to the charges 
of the day, consisting of bills accepted 
by him for 1342/.; two drafts for 50/. 
oacl' given to other persons; and the 
draft for 250/ in favour of A., which 
was presented before the latter diaffs. 
The bills and the two 50/. drafts were 
paid by the bankers on the same day, 
leaving a balance only of 137/. in their 
hands. On the morning of the 14th 
they wrote a letter to A., stating that 
they had not carried the draft for 250/. 
to his credit, but that they would “ keep 
it by them in the hope of its being pro¬ 
vided for;” and they promised B. that 
they would pay it when they had funds. 
*On that day the barkers discounted 
t otheif bills for B. to the amount of 699/., 
the produce of which he specifically ap- 
pr^ppriated to claims upon him amount¬ 
ing to 599/.; after which an unappro¬ 


priated balance of 93/. remained in 
the bankers’ hands:—Held, that they 
were liable to 4. for die whole amount 
of the 250/. draft in an action fur money 
had and received, though they had not 
at any moment an unappropriated sum 
in their hands sufficient to cover the 
draft. Kilsby v. Wdiiams, 

1 Dow. & Ryl. 476. 

S. C. 5 B. & A. 815. 

3. A., B., and Co., country bankers, 
had a cash account with C ., <!jr Co,, 
Jjontiun bankers, who were in the habit 
of transmitting to the former monthly 
statements of mutual debts and credits. 
A. died, leaving a large balance due 
from himself and B. /i Co. to 4' Co., 
who for two months afterwards made no 
alteration in their own books as to the 
mode of keeping the account, but con¬ 
tinued it as before. In the interval, 
money was transmitted to C. 4" Co. from 
the country bank, sufficient to pay off* 
the balance due from the firm at tlie 
time of A.'s death. During the two 
months, no accounts were transmitted to 
the country bank ; but at tlie end of that 
time two separate accounts were sent, 
one called the old account, made up to 
the death of A,, without giving credit 
for the money received since his death, 
in liquidation of the balance at that time 
due from the firm; and the other called 
the new account, comprising the two 
months, giving credit for the sums re¬ 
ceived during that period. In an action 
by C. 4* Co. on a joint and several in¬ 
demnity-bond given by A. and B. against 
the heirs of A., for the balance due at 
his dnath:—Held, that C. 4' Co., by con¬ 
tinuing their own private account against 
A. and B. fur two months after the 
death of A, as theretofore, were not 
estopped from suing his heirs, as the 
entries in their books did not amount to 
a com}ilete appropriation by them of the 
several payments to the old account, 
i such appropriation not being complete 
i until it was communicated to the party 
i to be affected by it; and therefore, that 
I notwithstanding those entries, they were 
j entitled to apply the payments received 
I subsequently to tl. ,• death of A. to the 
debt of the new firm. Simson v. Ingham, 

I 3 Dow. & Ryl. 249. 

i S. C. 2 B. & C. 65. 

i 4. A direction by a debtor to bis 
bankers, who were indebted to him in a 
larger amount, to place to the credit of 
his creditor (a debtor to the bankers). 
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for goods sold, a sura of money, so us to 
make the same as a bill at one month; 
which the bankers consented to do, but 
who only considered it as a payment to 
be made at a future day,—does not 
amount to a payment: and the bankers 


having become bankrupts before the 
day on which the credit would expire : 
—Held, that the debtor was not dis¬ 
charged by such payment. Pedder v. 
Watt, 2 Chit. G19. 


PAYMENT OF MONEY INTO COURT. 


For Costs on payment of money into Court, 
see tit. Costs. V. Ante, page 86. 

See also Ante. tit. Officek. 

1. A separate commission having 
been sued out against /t., and a joint 
commission having also issued against 
him and B., and the assignees under tlic 
separate commission having recovered a 
verdict in trover against C.; the Court 
ordered the amount of the verdict to be 
brought in to abide the event of a peti¬ 
tion to the Chanccilor to supersede such 
separate commission. Jiodg/cinson v. 
Travers, ‘.i Dow. & Rvl. 40.^. 

S. C. 1 B. & €. 257. 

2. Payment of money into Court 
upon a special contract, admits the con¬ 
tract, and concludes the defendant from 
impeachingits existence;—Where, there¬ 
fore, a declaration by a landlord against 
his tenant, averred that the latter be¬ 
came tenant to him of certain messuages 
from year to year, under a certain rent, 
payable half-yearly; and that tl)e tenant 
undertook that he would, during the 
continuance of the tenancy, keep the 
messuages in repair, and would pay rent 


during the continuance of the tenancy : 
and aihiged as breaches in the ^first 
count, that the premises were not kept 
in tenantable repair ; and in the second, 
first, non-repair, and second, non-pay- 
mbnt of rent: and the tenant having 
pleaded the general issue, and paid half 
a year’s rent into Court under the second 
breach: —Held, that such payment ad¬ 
mitted the whole of the contract. Oyer 
v. Ashton, 2 Dow. & Ryl. 19. 

6 '. C. 1 B. iv C. 3. 

3, Where a defendant, on bei. g arrest¬ 
ed, deposited certain goods in the hands 
of the officer in lieu of bail, and eight 
days after the process was returnable 
surrendered himself; two days after 
whicli the officer who arrested him paid 
into the hands of one of the Prothono- 
tarics a certain sum as the amount of 
the debt, and 10/. for the costs, in lieu 
of bail, under the statute 43 Geo. 3, 
c. 4G.:—Held, that the defendant was 
afterwards entitled to take it out of 
Court, as it had been paid in under a 
mistake. Mill v. Chinn, 1 Bing. 103. 


PEER. 


1 . A declaration in case against an 
F^rl, stating him to have been “•sum¬ 
moned to answer,” instead of “ attached^ 


is bad. Hunter v. De Loraine (Fai l), 

2 Chit. 638. 


PENAL ACTION. 


See also tits. 


TAmendment. VIII. Ante, page 14. 
< Bribery. Ante, page 72. 

(_Paving Acts. Ante, page 196. 




1 . The consent of the party to whom 
the moiety of a penalty is to be paid, (he 
1 not being the plamtiffi') is not necessary 


in prosecuting a penal action, and the 
want of it is no ground for staying prts- 
ceedings. ———- v,Smiik, 2 Chit. 392. 



[PENAL ACTION.—PENAL STATUTES.—PERJURY.] 193 

2. The statute 31 Etiz. c. 5, wliicli I offences of omission as commission, 
relates to cases where the renve shall be [ Whitehead v. fFi/mi, 5 M. & S. 427. 
laid in penal actions, extends as well to ' * 


PENAL STATUTES. 


I. llUI,r.S AS TO CONSTRUCTJON > ^ 

OF - - - - page y 

(«^ Public E.mplt>y7nents abroad - ib. 

(/>) iSVffge Entertainment - - ib. 


r. RTTLES AS TO CONSTaUCTlON OF. 

(a) Public Employments abroad, 

1. The statute 4'2 Oco, 3, c. 85, for 
trying and punishing in this country 


persons holding public employments, for 
oflences committed abroad, does not ex. 
tend to felonies. Rex v. Shame; 

5 M. & S. 403. 

j (6) Stage Entertainment. 

i ]. It seems that public exhibitions of 
1 sparring-matches arc illegal; and that 
I the proprietor of a public place, where 
i such exhibitions are allowed, has no 
j remedy by an action at law for a libel 
I regardinghis conduct as such proprietor. 
' Hunt V. Bell, 1 Bing. 1. 


PERJURY. 

See the Statute .3 Geo. 4, c. 81. 

See also tit. Imuctment. IV. Ante, page 154 


1. Where perjury was assigned on 
evidence given before the sherifl’’s se¬ 
condary on an inquisition of damages, 
where the writ of inijuiry was directed to 
1)0 returned info C.P. instead of K.B. :— 
Held, that an indictment would lie upon 
the alleged perjury. And where, in an 
action on the case for a malicious prose¬ 
cution for perjury, assigned on evidence 
giver, under such circumstances, it was 
held to be no objection in arrest of 
judgment, although the count did not 
set out any indictment. Pippet v. Hearn, 

1 Dow. & Ryl. 26C, 
S. C. .5 B. & A. C34. 

2. Where an information for perjury, 
committed before a select committee of 
tlic House of Commons, appointed to try 
and determine the merits of an election, 
averred, that the committee was appoint¬ 
ed for that purpose; and that they were 
sw'orn “ to try the matter of the peti- 
^on,” &c.:—Held, that the situation of 
Idle committee was well described to 
support the averment, although describ¬ 
ed ^n the statute 10 Geo- 3, c. 16, s. 13, 
as a select committee “ to try and deter¬ 


mine the merits of the return or elec¬ 
tion." licx V. Dunn, 

1 Dow. & Ryl. 10- 

3. An information forpeijury, cha’’g- 
ing that the defendant, before a com¬ 
mittee of the House of Commons, being 
duly sworn, “ knowingly and delibe¬ 
rately, and of his own act and consent, 
did depose and swear” to certain facts 
set forth in the information; and that be 
afterwards, at die bar of the House of 
Lords, being duly sworn, “ knowingly, &e. 
did swear” to certain facts contradicting 
what he had previously sworn before the 
Committee of the House of Commons; 
with a conclusion, “ and so the defend¬ 
ant, in manner and form aforesaid, did 
commit wilful and corrupt perjury,”— 
cannot be sustained, and is bad in ar¬ 
rest of judgment. Hex v. Harris, 

1 Dow. & Ryl. 578. 

S. C. 5 B. & A. 926. 

4. The Court will only under parti¬ 
cular circumstances grant a view in an 
indictment for perjury; and will not do 
so, if there be any risk of its misleading 
the Jury. Anonymous, 2 Chit. 422. 
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[PEW.—PILOTS.—PLEADING. I. 1I.^ 
PEW. 


1 . An action at common law cannot 
be maintained for di.<;tiirbing another in 
the possession or enjoyment of a pew, 


unless it be annexed to a house or some 
other messuage in the parish. Main- 
uaripg V. G»7ca, 5 IS. & A. aSG. 


PILOTS. 


1 . IriAk vessel with a general 
cargo, trading between Belfast and Loa- 
don, and not laden with corn or grain, 
as specified in the 46 Geo. 3, c. 97, s. 2, 
is' not.exempted under the 52 Geo. 3, 
c. 39, s. 2, from taking a pilot on board, 
as such vessel ca. not be considered as 
a coasting vessel, or an Irish trader, 
using the navigation of the river Thames 
as a coaster. Davison v. Mekihben, 

6 Moore 387. 

S. C, 3 Brod. & Bing. 112. 


2 . And in an action against the mas¬ 
ter of a vessel for penalties under the 
34th section of the latter statute, the de¬ 
claration must allege that a licensed 
pilot had oiSered the master to take 
charge of the vessel, or made such offer 
in his presence or hearing; and it is not 
sufficient merely to follow the general 
woids of the Act:—it seems also neces¬ 
sary to state when such offer was made. 
Peake v. Carrington, ft Moore 176. 


PLEADING, 
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II. PLEAS - - - - - - - ib. 


[N.B. For the several Cases which may be 
considered as applicable to this head, see 
the Table of Titles prefixed to this 
Digest, where they are alphabetically 
arranged, and are consequently distri- 
Intted under the rcspectiie titles to which 
they belong; but see more particularly 
Post. tits. Practice, Variance.] 


I. DECLARATION. 

See also Autc. tit. Peer. 

1 . Where the cause of action arose on 
the 29th January, being the first day of 
the fourth^ear of the reign of Geo. 4, 
and the declaration was entitled “ .Satur¬ 
day next after fifteen days of St. Hilary, 
in Hilary Term, in the third year of the 
reign of king George the Fourth;” which 
would be the Ist Febnary in the fourth 
year of the reign;—Held, on dfmurrer, 
that the declaration was properly end- 
tied, though the plaintiff appeared in 
terms to have commenced his action 


before the cause had arisen. Law v. 
Pugh, 2 Dow. Sr Ryl. 868. 

2 . Where the plaintift”8 name was 

stated in the commencement of the de¬ 
claration to be .James Toll Hutchins, and 
the defendant demurred specially, that 
the plaintiff was named throughout in 
the subsequent part of the declaration as 
“ the said James" or&y :—Held sufficient, 
because nm constat; but that Toll" 
was part of the surname. Hutchins v. 
Gilbie, 2 Chit. 333. 

3. An ambiguous expression in a de¬ 
claration is cured by verdict, and must 

I afterwards be taken to have been used 
1 in that sense which would sustain the 
verdict. Hinitingtower (l^rd) v. Gar¬ 
diner, 1 B. & C. 297. 

Same v. Ireland, 2 Dow. 8r Ryl. 450. 
And see Avory v. Hoole, 2 Cowp. 
825. 

II. PLEAS. 

See Lees v. Wright, 1 Dow,& P.yl. 391. 
Ante, page 28. 

1 . The mere praedee of the Court is' 
not pleadable. Cherry v. Powell, 

1 Dow. & Ryl. &0. 
See S. C. Ante, page 41. 
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POOR. 


1, OVERSEERS - - - - j)age 201 


(а) Liabifiti/ of - - - - ib. 

(б) Accounts ----- 202 

II. KATE - ------ ib. 


(«) W/ial Property rateable - ib. 

(/<) On whom and hoiv madefy 
and Propel ty xrhai and f 203 
^ •w/iere rateable - - ~j 


(c) Appeals against - - ib. 

HI. SETTLEMENT ----- gO-t 
(tf) !ly Enmneipaium - - - ib. 

(li) — Hiring and Service - ib. 
(t) — Apprenticeship - - 205 

(rf) —■ Renting a Tenement - 20C 
(f) — Estate - - - - ib. 

( /■) — Payment of Rates - 207 

IV, REMOVAL, ORDERS OF - - ib. 

(a) Who map be removed under ib. 
(A) Appeals against - - - 208 


I. OVERSEERS. 

(fl) lAabilitp of. 

For the removal of an order for the ap¬ 
pointment of Overseers by Certiorari, 
see Rex v. Somersetshire Justices, 1 
Dow. & Ryl. 443. Ante, page 75. 

1. A person occupying a house in one 
parish by means of a clerk only, au<l 
paying rent, rates, ami taxes, but sleqv 
ing in another parish, is a substantidl 
householder vvitliin the statute 13 Eliz. 
c. 2, and liable to serve the office of 
overseer of the poor in the first-men- 
tioned pari»i. Rex v. Poynder, 

2 Dow' & Byl. 258. 

S. C. 1 B. & C. 178. 

2. A pauper having casually met with 
an accident in the parish of W., the sur¬ 
geon of that parish attended him; and 
in the progress of the cure, one of the 
overseers of tt^ parish to which the pau¬ 
per belonged, called on tbe surgeon and 
tysired him to take care of the pauper, 
and do vohat he could for him, and added, 
that “ he 'would see him paid f and on a 
subAquent application by the parish 
officers of W., after the pauper was re¬ 


moved to liis own parish, the overseer 
said, “ if it was rip^ht that they should 
pay the surgeon's biM, they would :"— 
Held, in an action against the overseer 
by the surgeon for the amount of his 
bill, that tliere was no legal obligation 
on the part of the former to pay such 
amount. Cent v, Tompkins, 

1 Dow. & Ryl. 541. 

3. J. S. being the master of a w'ork- 
house, appointed by and receiving 
orders from thg guardians of the poor 
of the parish of W,, bought provisions 
from the defendan*-, one of such acting 
guardians :—Held, that the latter was 
liable to the jienalty of 100/. imposed 
by the statute 55 Geo. 3, c. 137, s. 6, 
West V. Andrews, r> B. & A. 328.* 

4. And such guai'dian is liable al¬ 
though there is no proof of his appoint¬ 
ment; and if a parish officcr-is liable to 
the penalties imposed by 22 Geo. 3. 
c. 83, s. 42, he may still be jiroceeded 
against under the general act 55 Geo, 3, 
c, 137, without rcg.Trd to the former 
statute. West v, Andrews, 

2 Dow. & Ryl. 184. 

S. C. 1 D. & C. 77. 

5. Where the declaration alleged that 
the defendant was a person having the 
providing for, ordering, management, 
control, and direction of the poor of the 
parish of Jk ., and that he had supplied 
the poor of that parish with provisions; 
and it appeared that W. was one of five 
united parishes, whose poor were jointly 
maintained by all the parishes in one 

i common workhouse ; —Held, that the 
offence was well laid;—and it seems 
that the declaration need not have al¬ 
leged that the provisions were supplied 
“ for the use of the workhouse," in order 
to bring the case within tl<e statute. 

2 Dow. fk Ryl. 184. 

S. C. J B. & C. 77. 

C, And where a parishioner, by means 
of a local Act of I'arliament, is qualified 
to be a guardian of tlio poor in respect 
ofbis estate in the parish, and ipso Jacio 
becomes a guardian thereby, and sup¬ 
plies goods for the maintenance of the 
poor, Ire is prima facie liable to the pe¬ 
nalties of the statute 55 Geo. 3, though 
there was no evidence of his having 
acted as a governor or guardian during 
the limes the goods were supplied, or of 
any express contact to supply the goods 
within the words of that statute. Stan¬ 
ley V. Dodd, 1 Dow. & Ryl. S97. 

7. But where, by a local act, ri:. 
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S Geo. .s, for regulating the affairs of a 
parish, the churchwardens and over¬ 
seers for the time being, were directed 
to meet annually at Easter to nominate 
and appoint twenty discreet vestrymen, 
who, together with the churchwardens 
and overseers, were to be, and be called 
Governors and Directors of the poor; and 
by the statute 1 3 Geo. 3, the same mode 
of nominating and appointing twenty dis¬ 
creet vestrymen was to be adopted; and 
it was further enacted, that they, toge¬ 
ther with the churchwardens and over¬ 
seers, ami alt persons seised of land, S^ c. 
within the pansli, of the annual value of 
80/., should be, and be called Governors 
apd Directors of the poor; and by the 
statute 53 Geo. &, reciting the previous 
acts, it was enacted, that the church¬ 
wardens and overseers, and thirty-two 
vestrymen by name, and their successors, 
to be nominated and appointed in the 
manner directed by the recited acts, 
.should be the Governors and Directors :— 
Held, that this latter act virtually re¬ 
pealed the former acts ; and that a go¬ 
vernor and director by estate, within the 
meaning of the 13 Geo. 3, who sifpplied 
the poor of the parish with provisions, 
was not liable to the penalties of the 
statute 55 Geo. 3, c. 137, s. 6. Sfanhy 
V. Dodd, 2 Dow. & Ryl. 809. 

8. A# overseer is discharged by his 
bankruptcy and certificate from a debt 
due in respect of a sum in his hands as 
such overseer at the time of the bank¬ 
ruptcy, although he became bankrupt 
before the expiration of his year of 
ofBce, as he could not be compelled to 
account until the expiration of such 
year. Rex v. Tucker, 5 M. & S. 508. 

5. C. 2 Chit. 286. 

9. A commitment under the statute 
50 Geo. S, c, 49, s. 1, of the late over¬ 
seers, for not delivering up parish 
books, should specify what the books 
were. Graver v. lorrester, 

2 Chit. 286. 

(5) Accounts. 

See Rex> v. Seville, 5 B. & A. 180. 
Ante, page 79. 

Rex y. Manchester (Justices), i Dow. 
& Ryl. 454. Ante, page 185. 

S. C. nonane Rex v. Lancashire 
CJusticesJ, 5 B. & A, 755, 

1. By the statute 28 Geo. S, (regulating 
the affairs of the poor of Birmingham,) 
the guardians and overseers thereby'ap¬ 


pointed, arc directed to adjust their ac¬ 
counts at quarterly meetings of their 
own body; and an appeal is given to 
the Sessions in respect of all matters 
done by virtue thereof; but the statute 
is silent as to any submission of the 
overseers’ and guardians’ accounts to 
magistrates, as required by the statute 
50 Geo. 3, c. 49:—Held, however, that 
a mandamus would lie from the Court of 
K. B. to the guardians and overseers to 
pass their accounts in the manner re¬ 
quired by tlidt statute. Rex v. ]Var- 
vAckshire (Justices), 

2 Dow. & Ryl. 299. 

2 . And a mandamus was issued to re¬ 
ceive an appeal against overseers’ ac¬ 
counts, though such accounts had not 
been previously examined and allowed 
at a special Sessions under the statute 
50 Geo. 3, c. 49, s. 1. Rex v. Colchester 
(Justices), i Dow. & Ryl. 146. 

S. C. 5 B. & A. 535. 

S. But an appeal agains. such ac¬ 
counts must be made to the next general 
Quarter Sessions after the allowance of 
the accounts. Rex v. Worcester.shire 
(.Justices,) 5 M. & S. 4-57. 

< II. RATE. 

(a) What Property rateable. 

1. Where fir and larch were plant¬ 
ed with oak and ash-trees, principally 
for the purpose of affording a screen or 
shelter to the latter in their infancy, and 
were cut from time to time as such oak 
and ash required more room to spread, 
and when once cut did not spring again; 
and although when sold they yielded a 
profit:—Held, that they were not sale¬ 
able underwood witiiin the statute 43 Elh. 
c. 2, as the primary object of planting 
them was not to derive a profit by sale, 
and, consequently, that they were not 
rateable to the relief of the poor. Rex v. 
Ferrybridge (Inhab.),2Dovr. Ss Ry1.634. 

- ^ S. C. 1 B. & C. 376. 

2 . Queere —Whether under any cir¬ 
cumstances fir and larch can be consi¬ 
dered underwood?—It seems not. 

2 Dow. & Ryl. 634. 

3. The profits arising from the sale of 
gas, manufactured from coal, and con¬ 
veyed through, pipes and trunks under 
the pavement for the purpose of light¬ 
ing a town, are not rateable to the 
lief of the poor, under the 43 Elh. c. 2; 
but tlie company is only rateable in a sum 
equal in amount to that fos whicn the 
premises would let to other persons 
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willing to carry on the same business. 
Rex V. Birmingham Gas Light and Coke 
Company, 2 Dow. & Ryl. 735. 

S. C. 1 B. & C. 506. 


(5) On whom and how made, and Property 
when and where rateable. 

s 

See Novella v. Toogood, 2 Dow. & Ryl. 
833. S. C. 1 B. & C. 554. Ante, 
page 112. 

^Rex V. Martchester Waterworks, 3 
Dow. & Ryl. SO. S, C. 1 B. & C. 
630. Ante, page 196. 

1. A landlord and owner of soil 
not residing within a parish, hav¬ 
ing granted a licence by indenture for 
twenty-one years to certain adventurers, 
to dig for tin and other ore under a close, 
reserving to himself one-eightli share of 
the ore in an improved and merchant¬ 
able state, and granting to the adven¬ 
turers the exclusive occupation of tlic 
mine for tlic purpose of procuring the 
ores, is rateable for the relief of the 
poor of the parish in which the mine is 
situate, in respect of such reserved pro¬ 
portion or eighth share; and in respect 
thereof, is to be considered as an occu¬ 
pier of the land by the hands of the 
adventurers;—the reservation operating 
us an exception out of the demise, and 
not being in the nature of a rent. Rex 
v. St. Austell (Inhab.), 

1 Dow. & Ryl. 351. 

S. C. 5 B. & A. 693. 

2. Where a corporation, consisting of 
a mayor, alderman, and twenty-four 
capital burgesses, were seised in fee of 
certain pasture lands, and a]^pointcd a 
ranger to keep the keys of the gates, 
cleanse the ditches, preserve the fences, 
impound cattle trespassing, &c.; and by 
a Court of Orders and Decrees, regula¬ 
tions were annually made concerning the 
right of common to be exercised by the 
freemdii, as to the number of their cat¬ 
tle to be turned on, the time to be turn¬ 
ed on, and the price to be paid for each 
head ; which price was always paitl by 
the freemen exercising the right, to the 
treasurer of the corporation, and which 
money, after deducting the expense of 
management, was distributed among the 
poorer burgesses who had *00 cattle to 
depasture:—Held, that the corporation 
we«B liable to be rated to the poor as 
beneficial occupiers of the land in ques¬ 


tion, within the meaning of the statute 
43 Lliz. c. 2. Rex v. Siulbnrii (Mayor, 
tlfC.j, 2 Dow. & ilyl. 651. 

S. C. ] B. & c. 389. 

3. The Hull Dock Company are rate¬ 
able in respect of the tonnage-duties 
received by virtue of the statute 14 
Geo. 3, c. 56 ; although the expenditure 
in repairs during the period for which 
the rate was made payable, exceeded the 
amount of the duties received by them. 
Rex V. Hull Dock Company, 

5 M. & S. 394. 

4 . A canal company is rateable to 

the relief of the jroor in each and every 
parish through which their canal passes, 
as occupiers of land covered with water; 
and where they were rated for a certain 
number of acres of land withiu a town¬ 
ship occupied oy their canal, and were 
assessed in respect of that land at a sum 
not exceeding that which they actually 
received for the passage of goods over 
that part of the canal situate within the 
township:—Held, that it was a good 
cate. Rex v. Trent Mersey Canal Com¬ 
pany, 2 Dow. & Ryl. 752. 

S. C. 1 B. & C. 545. 

5. And where the proprietors of an 
inland navigation, running through four¬ 
teen diflercnt parishes, were rated to 
the poor of the fourteenth parish (in 
which the profits arising from the whole 
navigation were received) in respect of 
the whole amount of the profits •.—Held, 
that the rate was too high, and ought 
to have been apportioned among all the 
parishes through which the navigation 
passed. Rex v. Palmer, 

2 Dow. &: Rvl. 793. 

S. C. 1 B. &'C. 546. 

6. So, the proprietors of a river navi¬ 
gation are rateable in a parish through 
which the navigation passes, (though no 
riverage dues are received in .such pa¬ 
rish,) in proportion to their profits upon 
the whole line of navigation. Rex v. 
Port more (Earl,X 2 Dow. Ik Ryl. 798. 

S. C. 1 B. &C. 551. 

And sec a note by the reporters, as to 
the ground on which the curlier cases on 
this subject were derided. 

1 B. & C. 552. 

(c) Appeals against.- 

1. Where corporate justices consist of 
a greater number than four, an appeal 
lies to them-at Sessions against a poor- 
rate; although there are less than four 
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w^o are devoid of interest in the (|ues- 
tion. Rex v. Eaex (^Jiistifes), 

• JM.&S. 513. 

2. A poor-rate Imving been made on 
the flth, aliutved on the 11th, pub¬ 
lished on the 14th, and the Sessions 
uoinmencing on the 15ih April: —Held, 
that an appeal against the rate need not 
be entered until the Sessions next but 
one after the publication of the rate. 
Hex V. Hendon (Inhab.), 

2 Dow. & Ryl. 249. 

3. By the statute 10 Anne, the city of 
Horu'icli, and hamlets and liberties of 
the same, were incoriiorated for the 
purpose of better employing and main¬ 
taining the poor thereof; and the guar¬ 
dians thereby appointed were empower¬ 
ed from time to time to ascertain what 

sums would be necessary for 
that purpose, and to ascertain what pro¬ 
portion each parish, &c, .should contri¬ 
bute, and* then certify the same to the 
Justices; two of whom were to issue 
their warrant, requiring the proper offi¬ 
cers of each parish, &c. to rate and 
assess the amount on the respective in¬ 
habitants ;—and it was provided that if 
any person, parish, &c. should find him¬ 
self or themselves to be unequally as¬ 
sessed, he or they might appeal at the 
next Sessions held after such assessment 
made an<k4emanded. And where under 
that act, the governors certified that the 
hamlet of L. ought to pay a certain pro¬ 
portion of an assessment made upon 
the whole city ; and two Justices issued 
their warrant, requiring the collectors of 
that hamlet to assess that sum upon the 
inhabitants; and the hamlet being ag¬ 
grieved by such assessment:—Held, 
that the churchwardens and overseers 
might appeal against both the e«'rtificate 
and the warrant thereon, as being an 
assessment made and demanded, within the 
meaning of the ■ appeal clause in the 
statute. Rex v. Horv. kh (Justices), 

3 Dow. & Kyi. 42. 

IH. SCTXLKMENT. 

(fi) Up rmaiiiipution. 

I. On a question of emancipation the 
Court laid down this general rule, in 
order to exclude discussions on particu¬ 
lar cases itt future:—“ that no emancipa¬ 
tion is effected during minority, unless 
by marriage, becoming the head of ano¬ 
ther family, or contractingt some other 
relation so. as wholly and permanently 


to exclude parental control;”—and it 
seems that an infant acquiring a settle¬ 
ment of his own, does not properly con¬ 
stitute an emancipation. Rex v. Wil¬ 
mington (Inhab.), 1 Dow. & Ryl. 140. 

S. C. 5 B. & A. 525. 

2. Where a pauper eighteen years of 
age, and residing with his father, itras 
drawn as a militia-man, and served five 
years as a balloted man; and during 
his service he several times when on 
furlough, aud eventually after his dis¬ 
charge, returned to his father’s house :— 
Held, that by his so remaining separate 
from his father’s family after twenty- 
one, lie was emancipated, although the 
original separation was not voluntary on 
his part. Rex v. Hardwick ( Inhab.), 

5 B. & A. 176. 

3. But where a minor enlisted into 
the royal marines, and having been dis¬ 
charged from that service at the end of 
the war, and returned to his father’s 
family before ho attained twe ty-one:— 
Held, that he was not emancipated. 
Rexv. Rotherjield Greys (Inhab.), 

2 bow. & Ryl. 628. 

S. C. 1 B. & C. 345. 

(5) Bp Hiring and Service. 

1. At the expiration of a year’s ser¬ 

vice in the parish of N., a master being 
about to remove into the parish of B., 
asked his servant “ if he would like to 
go with him thither ? ” to which the ser¬ 
vant answered, “ he had no objection 
and Ihc master replied, “ I fear you are 
scarcely strong enough for the work 
there, but try.” The servant went into 
B., and after serving his master for six 
weeks, tike latter asked what wages he 
expected; to which he answered,— 
“ What you please. ” The master then 
said, “ he would give hkn the same as 
the year before;” with which he was 
satisfied, and remained in tbe service 
Until within ten days of the next 
Michaelmas; for which period the mas¬ 
ter deducted a proportionate amount of 
vvages;—Held, that this was a condi¬ 
tional hiring, and conferred a settlement 
on the servant. Rex v. Northwold (In¬ 
hab.), 2 Dow. & Pyl. 790. 

2. But where a pauper.was hired to 
serve as a servant' in husbandry fro*- 
Michaclmas'i&%\ , to Michaelmas 1822, at 
10«. per week for the winter half year 
and Hi. per week for the summer ;*‘and 
if he and his master could not agree for 
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the harvest month, the pauper was to 
harvest for himself; «nd previously to 
the harvest, the master offered the pauper 
5/. for the harvest, which he accepted, 
and continued in the service during the 
whole year :—Held, that this was an 
exceptive, and not a conditional hiring; 
and'that no settlement was gained. Hex 
. Althorne, 2 B. & C. 112. 

3. But where a pauper was hired by 
indenture for a year as a driver in a 
colliery, at the wages of l5. lOd. for a 
good day’s woik, not exceeding four¬ 
teen liiours, and a-day more when 
that time was exceeded; and he was 
to forfeit 10s. 6</. for every act of 
d!sobedien"e, and 2s. Qd. per day for 
lying idle, to be deducted out of bis 
wages; and there was a proviso, that 
nothing in the indenture should be con¬ 
strued to oust the jurisdiction of the 
Justices, or to jnevent either master or 
servant from applying to them in case of 
disputes; as well as a covenant, that in 
case the master about Christmas should 
wish to repair any engine. &c. belong¬ 
ing to the colliery, he might stop the 
working for any period not exceeding 
seven days, without paying any wages 
to the pauper, unless employed in other 
work:—Held, that this was a condi¬ 
tional, and not an exceptive contract; 
and that the pauper gained a settlement 
by serving under - it for the whole year. 
Hex v. Bykcr (Inhab.), 2 B. & C. 114. 

4. But where a pauper was, together 
with many other persons, hired to work 
in a colliery fioin the bx.\i April, 1813, to 
the Sth April, 1814 ; and amongst other 
things it was stipulated that each man 
should on each working day do such a 
quantity of work as should ^e deemed 
equal to a full day’s work, and should 
not leave the pit until that quantity was 
completed, or in default thereof should 
forfeit 2s. 6d.; and the master stipu¬ 
lated to find work for the men during 
the whole year, and to forfeit 2s. 6d. 
for every day that he should oblige 
them to lie idle, except at the Christ¬ 
mas holidays, which were not to ex¬ 
ceed ten days; and there was also a 
proviso, that nothing in the agreement 
should oust the jurisdiction of the magis¬ 
trates ; and ^e pauper worked for the 
Wvhole year, including tlu, holidays, except 
ou eertam Saturdays called pay Saturdays, 
when the wages were paid, and the men 
didPnowork;—Held, that this was not 
a liiring and service, so as to confer a 
M-tth’mc'nt, as the pauper had not stipu¬ 


lated to be under the control of the mas¬ 
ter for the whole year. Rex v. Gates- 
head, . *2 Ut & C. 117. (re.) 

(c) By Apprenticeship. 

1. An indenture of apprenticeship, 
executed before the passing of the sta¬ 
tute 44 Geo. 3, c. 98, must be stamped 
with the premium stamp within tJie tinae 
prescribed by the statute 8 Anne c. 9 ; 
and where such an indenture was. stamp¬ 
ed at the time of its being produced in 
evidence with the stamp required by the 

55 Geo. 3, c. 184, hut not within the 
time prescribed by the statute of Anne : 
—Held, that the indenture was altoge¬ 
ther void, and that a pauper gained no 
settlement by serving under it, Rex v. 
Chipping-Norton (Inhab,), 

5 B. & A. 412. 

2 . Where a parish apprentice was as¬ 
signed (before the passing of tJie statute 

56 Geo. 3, c. 139) by his original mas¬ 
ter to a new one, by an instrument in 
writing, hut without the consent of two 
Justices, as required by the statute 32 
Geo. 3, c. 57, s. 7Held, that such 
apprentice gained a settlement by service 
with the second master under the con¬ 
tract with the original master, as it was 
suiiicient to shew his consent to the 
service to the second master.- Rex v. 
Barlestone(Inhab.), 1 Dow.& Ryl.421. 

S. C. 5 B. & A. 780. 

3. A p.arish apprentice bound for nine 

years, having served six, asked his mis¬ 
tress leave to go into another service, 
w'ithout mentioning where he was going; 
to which she consented, saying she was 
not against it, if he could better himself. 
He tJicn hired himself as a yearly ser¬ 
vant to a master in anotlier parish at 
certain wages, and returned and inform¬ 
ed his mistress of the fact: to which she 
said, “ Very well; I am not against it." 
In a few days he went to his new place, 
and in about a fortnight returned to his 
mistress for his clothes, who said “ she 
hoped he liked his place," and he said 
“ he did," and went back and liVed there 
for three months:—Held, that t)ii&was 
not such a consent on tlic part of the mis¬ 
tress as would give the pauper a settle¬ 
ment under tlie indenture in the parish 
where the new master resided; and that 
the service with him was not as an ap¬ 
prentice, but as a servant under a con¬ 
tract of hiring. Rex v. Whitchurch 
(Inhab.), 2 Dow. & Ryl. 845, 

S.C. 1 B.&C.574. 
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(d) By rmting a Tenement. 

1. Where a pauper took a tenement on 
the 21 Bt May, 1810, under a written agree¬ 
ment, and did not actually take posses¬ 
sion until the 4th June, but paid rent 
from the date of the agreement:—Held, 
that he did not come to reside until the 
4th Jane; and consequently, that the set¬ 
tlement was concluded by the statute 
59 Geo, 8, c. 50, which passed on the 2d 
/a/y, 1819, although he afterwards resid¬ 
ed more than forty days. Rex v. Bright- 
helmstone (Inhab.), 1 Dow. & Ryl. SIS. 

• 2. Where a pauper rented and re¬ 
sided on a tenement of 9/. 10s. a-year, 
and during the same time contracted by 
the year for two ponds, or the rushes 
and dags growing therein, (he being by 
business a chair-bottomer,) and which 
he was to have the exclusive right of 
cutting at his pleasure, the owner of 
the ponds reser’'mg to himself the use 
of the water as he thought proper; the 
rent agreed for being five shillings a 
year for one pond, and the same sura 
and two door-mats, of the value of two 
shillings, for the other:—Held, that he 
thereby acquired a settlement; the whole 
being together above the value of 10/. 
per annum, Rex v. y/// Saints, Cam 
bridge, (Inhab.J, 2 Dow. & Ryl. 47. 

S. C. 1 B. & C. 23. 

3. Renting a house, and letting part 
of it to a lodger, is holding a separate 
and distinct dwelling-house within the 
statute 59 Geo. 3, c. 50, so as to.confer 
a settlement. A tenemeni, within the 
meaning of that statute, may consist of 
house and land taken at different times 
and of different persons, provided the 
whole annual rent amounts to 10/., and 
the house and land be in the same pa¬ 
rish. Rex V. North CoUingham (Inhab.), 

2 Dow. & Ryl. 743. 

S. C. 1 B. & C. 578. 

4. So, where a pauper was hired as 
ground-keeper, and his master agreed 
to give him 20/. a-year w'ages, a cottage 
to live in, and the agistment and whole 
profits of one cow for his own services, 
and the sum of 28/. and the agistment 
and whole profits of another cow, in 
consideration of his lodging and main- 
Utinfng in the cottage two of his master’s 
labourers'.—The contract being entire, 
and the annua] value of the lands on 
tvhich the two cows were depastured being 
more than 10/. but the annual value of 


land sufficient to depasture one cow only 
would have been less than 10/.:—Held, 
that he gained a settlement by renting a 
tenement, and having the right to agist 
the two cows. Rex v. Cherry Willing¬ 
ham (Inhab.), 3 Dow. & Ryl. 13- 

S. C. 1 B. & C. 626. 

5. But where a pauper was hired as 
a labourer in husbandry to serve a far¬ 
mer, under an agreement that he was to 
have yearly wages, and bis master either 
to find him two cows, or he was to provide 
himself with two, and feed them on his 
master’s farm; and the pauper bought 
one cow, and his master found him ano¬ 
ther, botii of which were fed during the 
summei^on his master’s pasture, and in 
the winter were kept in his master's 
straw-yard, and fed with bay grown 
upon the farm ; and the pasture and the 
hay-feeding were respectively w'orth 
51. 5.v» a-year:—Held, that the pauper 
did not gain a settlement by renting a 
tenement of 10/. value; I t it would 
have been otherwise if the contract had 
been that the cows were to be pasture fed. 
Rex V. Sutton Saint Edmunds (Inhab.), 

2 Dow. & Ryl. 800, 

S. C. 1 B. & C, 536. 

6 . Where a testator charged his manor 
and lands with an annuity of 20/. to be 
paid by trustees to a parish schoolmas¬ 
ter, to be nominated by the person or 
persons who for the time being should 
be entitled to the possession of tlie 
manor; and in pursuance of the will, 
a schoolmaster was appointed* and re¬ 
ceived the annuity for seven years, 
during which time he had the possession 
of a bouse (rent-free, but worth 10/. a 
year), which was assigned to him as his 
residence in the character of school¬ 
master:—^Held, that such, residence 
gained him a settlement within the sta- 
tute 13 & 14 Car. 2, though by the 
terms of the will he was liable at an;y 
time to he dismissed from the oflRcc of. 
schoolmaster at the will and pleasure of 
the donor, and although he underlet ])art 
of the house to the parish at an annual 
rent. Hex v. Lakcnhcatk (Inhab.), 

2 Dow. &: Ryl. 816. 

S. C.l B. &C. 531. 

(c) By Estate. 

*■ 

1 . Under a devise to the use of trus¬ 
tees in fee, in trust, (after the payment 
of debts of the testatrix,) to receivcHhe 
rent'; foi the benefit of her brother M. S., 



Settlanent, by Estate- ([POOR. III. IV.[j Removal, Orders 207 


his wife and children, all or any of them, 
during his life, as they should think pro¬ 
per ; and after his decease, in trust for 
her nephew, See.:—Held, that M, S,, 
who, after the death of the testatrix, and 
by permission of the trustees, occupied 
a cottage in the township where the 
lands devised were situate, until his 
sieath, did not acquire a settlepncnt 
thereby; the rent and profits of the 
lands having been insufficient to pay 
the debts of the testatrix, and M. S. 
being, at the time of her decease, and 
fr 9 m that time until his death, an un- 
eertificated bankrupt. Rex v. Dar- 
linirton (InhaL), 5 M. & 493. 

'2. Whete me lord of a manor granteS 
a lease of a cottage for thirty-one years 
to who resided in it more than a 
year, and died intestate, seised of the 
cottage, leaving his wife and three 
daughters, him surviving; and the wife 
obtained letters of administration, but 
made no distribution of her husband’s 
eff’ects; and the husband of one of the 
daughters, was, by permission of the ad¬ 
ministratrix, let into possession of the 
cottage, and he and his wife resided in 
it for some years, until they became 
chargeable to the parish, without paying 
any rent, which during that time was 
paid by the administratrix;— Held, that 
the daughter, or her husband, in her 
right, had not such an estate in the pre¬ 
mises, that a Court of equity would have 
decreed a conveyance, and clothed them 
with the legal title, so as to confer a set¬ 
tlement by an irremovable residence of 
forty days. Rex v. BerkswcU {Inkab.), 

3 Dow. & Ryl. 9. 

S. C. 1 B. & C. 542. 

3. And where the lord of a manor 
gave G. a licence in writing to build a 
^ouse on the waste, which he built ac¬ 
cordingly, and having resided therein 
two years, sold it to JJ., who again sold 
it to T. for 30/., but no conveyance was 
executed ; and 7'. occupied the house 
for five years, and paid annually one 
shilling to the lord, and then resbld it for 
34/., and no adverse claim was made:— 
Held, that T., although he paid a con¬ 
sideration of SO/., did not purchase such 
an estate or interest, either legal or 
equitable, as to give him a settlement by 
Virtue of the statute 9 Oreo- 1, c. 7, s. 5. 
Rex V. liagworthingham {Inkab.J, 

. S Dow. & Ryl. 16. 

S. C. 1 B. & C. 634. 


4. So, where a written agreement was 
made for the purchase of an estate, to 
be paid for by two instsAments, the first 
of which was to be payp.ble within two 
days after the signing of the agreement, 
and the last after the expiration of seven 
months; and the vendor was to make a 
good title on payment of tlie last in¬ 
stalment, and to convey the premises; 
but the purchaser was to be let into pos¬ 
session upon the payment of the first 
instalment; anti he pajd the first instal¬ 
ment and was let into possession accord¬ 
ingly, and continued in possession for a 
year and a half; but the last instalment 
was never paid, nor was any conveyance 
“executed ; and the purchaser afterwards 
gave up the contract, on receiving back 
part of the first instalment:—Held, that 
under this contract, the purchaser did 
not acquirq any equitable estate, so as to 
gain a settlement under that statute. 
Rex V. Geddington (Inhab,), 

2 B. & C. 129. 

{J~) By Payment of Rates. 

1. A settlement may be gained by 

being rated and paying parochial taxes 
in respect of a tenement, being above 
the annual value of 10/. Rex v. St. 
Pancras CInhab.), 2 B. & C. 122. 

2. But a person occupying apart¬ 
ments at 4/. a-year, part of a dwelling- 
house of the annual value of 18/., 
does not, since the statute .33 Geo. 3, 
c. 101, s. 4, acquire a settlement; al¬ 
though he be rated and pay church 
and poor-rates for the whole of the 
house. Rex v, Penryn (Jnhah.J, 

5 M. & S. 443. 

IV. KEMOVAL, ORUERS OV. 

(a) Who may be removed under. 

1. The daughter of Irish parents, un¬ 
married and pregnant with a child likely 
to be born a bastard, and therefore 
actually chargeable by the statute 35 
Geo. 3, c. 101, s. 6, maybe removed to 
the place of her birth in England, though 
unemancipated; but the &thcr and rest 
of his family do not through her become 
chargeable by force of the statute 59 
Geo. 3, c. 12, s. 33, so as to render 
the whole family removable by a paw 
to Ireland. Rexv. Whitehaven (Inhab.J, 

1 Dow. & Ryl. 384. 

S. C. 5 B. & C. 720. 

2. Where an extra-parochial district 
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was erected by a local act' of Parlia¬ 
ment into a new township, and it was 
declared that it ^nould from thenceforth 
provide for its own poor, repair its own 
roads, and be subject to the same regu¬ 
lations as were incident to other town¬ 
ships in the same county :—Held, that 
this clause was prospective only; and 
that a pauper bastard, born within the 
district before it was erected into a 
township, was not removable to the 
new township as ^ the place of his birth. 
Rex V. Oakmcre (Inkab.J, 

1 Dow. & Ryl. 427. 

S. C. 5B.& A. 775. 

t 

(6) A'peals against. 

1 . Where an order of removal was 
dated on the Ist Avgustf 1814, and an 
order of suspension indorsed jthereon, in 
consequence of the sickness of the pau¬ 
per ; and a copy of such order and in¬ 
dorsement was served on the appellants 
in 1814, but the original order was 
not produced at the time of serving such 
copy ; and in 1815 another part of the 
order and indorsement, executed by the 
same Justices, but bearing date in 


August 1814, was served on the appel¬ 
lants, and the pauper was not removed 
till 181J>, when an appeal was duly en¬ 
tered:—Held, that the services of the 
original order of removal in 1814 and 
1815, were both defective ; and that the 
appeal was made in time, notwithstand¬ 
ing the statute 49 Geo. 3, c. 124, s. 2. 
Rex Alnwick (Inhab.), 

5 B. & A. 184. 

2 . Where two Justices on the 20th 
August removed a pauper from the pa¬ 
rish of A. to the parish of Ji., and on the 
5th September following, the churchwar¬ 
dens of li, gave notice of appeal to 
the Sesi^ons, to be holden on the 17th 
October ; and on the 1 Otli %f that month 
the Justices made an order super¬ 
seding their former order of removid, 
doubting its validity; which supersedeas 
was served on the parish officers of B., 
who treated it as a nullity, and went to 
the Sessions, where the Justices refused 
to hear the appeal; — th„ Court re¬ 
fused to grant a mandamus to the Ses¬ 
sions, to enter, hear, and determine it. 
Rex v. Norfolk (.Justices,) 

1 Dow. & Ryl. 69. 

S. C. 5 B. & A. 484. 


POST-HORSE DUTY. 

A 

See the Statute 4 Geo. 4, c. G2. 


I 

1. Additional horses hired under a 

contract to assist in drawing a stage 
coach up a hill, are not subject to the 
post-horse duty -of lid. a mile, under 
the statute 57 Geo, 3, c. 59, and the 
previous Acts relating to such duty. 
Dowse V. Garett, 1 Bing. 107. 

2 . Horses hired merely for ibe plea¬ 
sure and recreation of the ridef, are not 
liable to die duties imposed by the 44 
Geo. S, c. 98, and 1 Geo. 4, c. 88. To 
make them liable to such duties, they 


must be let to be used in travelling. 
Ramsden v. Gibbs, 2 Dow. & Ryl. 617. 

S. C. 1 B. &C. 319. 

3. But a composition for saddic-liorses 
under the Assessed-tax Act, 59 Geo. 3, 
c. 51, does not protect the owner of such 
‘horses from his liability to pay the duty 
imposed by the statute 1 Geo. 4, c. 88, 
s. 3, where the same hoises are let to 
hire to be used in travelling. Ramsden 
V. Hodgkinson, 2 Dow. & Ryl. 625. 


POWER. 


X. CONSTaUCnOir and EX£CU-I -tna 
• TION OF - - - - 5 

11. OF AFFOIXTMEKI - - - 2Q9 

HI. TO MAKE LEASES - - - - 210 


I. COKSTSUCTIOX AND EXECUTION OF.* 

1. Where a power of attorney, signed 
by the defendant, was given to fifteen 
persons by name, “jointly or separaWy 
to sign and. underwrite all such policies 
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of assurance as they or any of them 
should jointly or separately think pro* 
per—Held, that this was to be con¬ 
strued as a joint and several authority ; 
and that the plaintiff might maintain an 
action on a policy underwritten by four 
of the persons therein named. Guthrie 
V. Armstrongs 1 Dow. & Ryl. 248. 

5. C. 5 B. & A. 628. 

2. A testator devised all his estates to 
A. G. and T, G. for one hundred years, 
upon certain trusts mentioned in his will;, 
and subject thereto, he devised them to 
his wife during her widowhood, and to 
II. P. IV. and J. S., and the survivor, 
and also to the heirs of such survivor of 
the two latter, on certain trusts therein 
also mentioned, to the use of divers per¬ 
sons for life and in tail: he tlien direct¬ 
ed that the three latter trustees should, 
out of the rents and monies, discharge 
all his debts, legacies, &c.; and that if 
his personal estate should be insufficient 
to pay the same, they were to raise and 
charge the deficiency on the real estate 
before devised to them: he tlien declared, 
that if his personal estate should be in¬ 
sufficient to raise and pay portions for 
his younger children;— A. C. and T. (h 
should raise the same by sale or mort¬ 
gage of the one hundred years’ term ; 
and ail the rest and residue of his real 
and personal estates he devised to his 
wife, II. P. TV., and J. S., and the sur¬ 
vivors and heirs of such survivor of the 
two latter, on certain trusts thereinafter 
also mentioned. Then followed a power 
of sale, in whiv-h the testator stated, that 
“ Whereas the moiety of several estates 
had descended to him as one of the 
hcirs-al-law of the late Mrs. Ji. A., and 
whereas it might be convenient to sell 
any or all of them, either for the portions 
of his younger children or otherwise, or 
to divide and proportion the said estates, 
or any part of them: he thereby em¬ 
powered his said trustees to sell or divide 
and proportion all or any of the said 
estates, and declared that their acts should 
be valid to all intents, so that the monies 
arising by the sale of all or any of the 
said estates were kept and preserved, and 
remained and enured to and for the seve¬ 
ral uses and trusts directed by his will 
—^The testator then nominated and ap¬ 
pointed his wife, H. P. rV. and J. S,, the 
joint and sole guardians of all his chil¬ 
dren, and fully and wholly to execute his 
wilt, in trust as thereinbefore directed. 
The testator died, leaving his wife, 


H.P. TV and .7.6'. surviving, who provetl 
the will. J. 6'. afterwards died, leaving 
the testator’s widow ^ud II. P. TV. his 
co-executors, who afterwards, by imlen- 
tures of lease and release, conveyed the 
moiety of one of the testator’s estates, to 
a purchaser in fee:—Held, that sucit 
conveyance was a good execution of the 
power for sale, given by the will of the 
testator. Smith v. heigh, 

G Moore it It. 

11. OF Al’l’OINTMFNT. 

See Jersey ( TLarl and Countess) v. Dunn, 

5 B. & A. 569, Ante, page 139. 

1 . Where lands were settled, subject 
to a power of sale in trustees, with the 
consent of tlie tenant for life, and a n - 
covery was afterwards sutl'cred, in whicii 
the tenant in tail under the settlement 
was vouched ; and by the recovery- deed 
it was agreed that the recovery should 
enure in confirmation of the es^ate^ 
created by the settlement, which wcit- 
antecedent to the estate tail, and in con¬ 
firmation of the powers annexed to 
those estates, and stibjcct thereto, to 
such uses as tlic tenant for lite and 
tenant in tail should appoint • .and the 
tenant for life and the tenant in tail after¬ 
wards exercised their power eff appoint¬ 
ment, and the trustees concurred with 
them in a conveyance of the lands, ami 
thereby created new powers of sale : 
—Held, that the power of sale in the 
original settlement was not destroyed. 
Roper V. llallifax, 8 Taunt. 845. 

2. Where A., on the marriage of lus 
daughter C., conveyed property to the 
use of himself for life; remainder to tlu> 
use of B., his daughter’s intended hii.s- 
band, for life; remainder to the use of 
C. ft>r life; remainder to the use of the 
sons of the marriage succes-sively in 
tail; remainder to the use of the daugh¬ 
ters of the marriage as tenants in com¬ 
mon in tail; reversion to the use of A. 
lor ever; and A. afterwards devised all 
his property, not before! settled, to the 
use of his w'idow for life; rcmaindi r to 
the use of B. and C. for life; remainder 
to the use of their sons successively in 
tail, (subject to .a terra for the provision 
of younger children ;) re/bainder to the 
use of the daughters as tenants in com¬ 
mon in tail; remainder to the use of C'. 
and herheirs;—and B .and C. afterwards 
levied ^ fine of all the before-mentioned 
premises to the use (subject to* the use.-: 

2 £ 
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in the settlement and will mentioned,) of 
such person as C., by will in writing, or 
any writing of appointment purporting 
to be such will, to be by her signed in 
the presence of, and attested by three or 
more witnesses, should appoint, (which 
■will, or writing of appointment in nature 
of a will, C., notwithstanding her cover¬ 
ture, was thereby empowered to make;) 
and ill the mean time, and for want of 
such appointment for the whole or any 
part, to the use of C. and her heirs:—C. 
having survived B., by whom she had 
no issue, married D., whom she also 
survived, and then died, leaving E. an 
only son by D.: —To this son, C., in 
1819, by an instrument purporting to 
be her will, signed in the presence of, 
and attested by three witnesses, left all 
her real estate in fee, the instrument 
containing a provision that the property 
should go over to C.'s sister in case of 
E*a dying in C.'s lifetime. E. shortly 
afterwards died a minor, intestate and 
without issue:—rleld, that the instru¬ 
ment executed by C. in 1819, did not, 
as to the estates comprised in the fine, 
operate as an execution of C.’s power of 
appointment, but as a devise by her by 
force of her interest. Langky v. Sneyd, 
8 Brod. & Bing. 243. 

III. TO MAKE LEASES. 

1 . Under a power given by a mar¬ 
riage settlement to a tenant for life to 
lease for years, determinable on three 
lives, reserving the ancient and accus¬ 
tomed rents, duties, &c., so as there 
be contained in every such lease a power 
of re-entry for non-payment of the rent 
thereby to be reserved”—a lease for 
ninety-nine years, determinable on three 
lives, with a proviso for re-entry, “ if the 
rent, duties, &c. should be unpaid or 
undone, in part or in all, by tbe space of j 
fifteen days next over or after the day of 
payment, &'c.; and no sufficient distress 
or distresses could be had or taken on 
the premises,”—was held (in ejectment 
by tbe reversioner against the lessee) 
to be a valid execution of the poiver :— 
Held also, that evidence was admissible 
to shew that tl^e usual form of leases of 
the estate in settlement for years, deter¬ 
minable on three.lives, as well prior to 
as a|^er the settlement, was with a simi¬ 
lar conditional proviro for re-entjy, the 
tenant for life having-under the jiowcr 
a discretion as to the terms of the pro¬ 


viso, which the power required generally 
to be inserted in «uch lease. Doc d. 
Jersev (Earl) v. Smith, 

5 M. & S. 467. 

S- C. in Cum. Scac. (in error), 5 Moore 
332. See also 3 Moore 339. 

2. Where a power of leasing for years 
required the insertion in the leases of a 
clause of re-entry, if the rent should be 
behind for twenty-one days; and leases 
were afterwards made with a power of 
re-entry, if the rent should be behind or 
unpaid for twenty-one days, and no suffi¬ 
cient distress could be had:—Held, tliat 
such leases were valid, and might be 
supported. Tarikenille ( Lord) V. Wing- 
Jidd, 5 Moore 340. («.) 

8. By a private act of Parliament, 
passed in 1720, certain estates were set¬ 
tled in strict settlement; and a power 
was reserved to the respective tenants in 
tail, by deed, to lease any jiart of the 
lands thereby settled “ for tbe term of 
three lives or twenty-one yt-rs, or for 
any terra or number of years determin¬ 
able u])on the death or determination of 
three lives, so as upon every such lease 
there be reserved, and made payable 
yearly, during the continuance thereof, 
the usual and accustomed yearly rents 
and services for the same; and so as 
there be contained therein a condition of 
re-entry for non-payment of the said 
rent and rents thereby to be reserved.” 
By lease, dated the Cth Januaip, 178.5, a 
tenant in tail of the said estates, demised 
a part of the premises thereby settled, 
to Imld from the date of the lease for 
ninety-nine years, if three persons therein 
named should so long live, yielding and 
paying yearly and every year during the 
said term, unto the lessor, the yearly rent 
of 50/. on the 25th March and 29th 
September, by even and equal portions, 
the first payment to be made on the 25th 
March ensuing the date of the lease:— 
Then followed a provision, that if the 
rent should not be paid on those days, 
or if certain amerciaments and fines 
therein mentioned, after reasonable de¬ 
mand, should not be paid, it should be 
lawful for the lessor, his heirs and as¬ 
signs, to re-enter and distrain, and the 
distress to take away, detain and keep, 
until the rent be satisfied; and there 
W’as the following proviso for re-entry f 
“ that in case the said yearly rent should 
be unpaid for the spaqe of twenty-eight 
days after it became due, being lawfully 
'demanded, it should be lawful for the 
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lessor, his heirs and assigns, to re-enter 
Previously to the ti|ne of passing the 
act, the premises demised by this lease had 
been demised jointly with other premises 
by the settlor’s ancestor, by a lease bear¬ 
ing date the 2d February, 1708, “for 
ninety-nine years, determinable upon 
three lives, at a yearly rent of 82/., pay¬ 
able on the same days as those men¬ 
tioned in the lease of the 6th January, 
1785, the first payment to commence 
on the 25 th March ensuing the date 
of the leaseand it also contained a 
similar power for the lessor to distrain, 
and a power of re-entry, upon the rent 
being behind for twenty-eight days, upon 
its being lawfully demanded, and not 
paid, and no suflicient distress being 
found upon the premises: But it did not 
appear whether any other lease was 
granted between that period and the 
year 1756; and at that time another lease 
of the premises, demised by the lease 
of the 6th January, 1785, was granted 
at a rent of 82/., payable at the same 
period as in the other leases, containing 
the same power of distress and re-entry 
for non-payment of rent as those in the 
lease of the Qih January, 1785 :—Held, 
first, that it was not a valid objection to 
the lease of the Qth January, 1785, that 
the rent was made payable on the 25th 
March and the 29th Heptember, (although 
the term commenced on the 6 th January, 
and thercroro there was a forehand rent, 
which might prejudice the remainder¬ 
man,) inasmuch as the rent was made pay¬ 
able on the same days by the former lease, 
and therefore that' this was the usual 
and accustomed rent;—secondly, for the 
same reason, that it was no objection to 
the lease, that the rent was made payable 
by half-yearly payments, although the 
power required it to be payable yearly; 
the word yearly meaning a payment of 
rent, in the year:—thirdly, that it was 
no objection to the lease, that by th^ 
terms of it, tlie landlord could distrain 
only after a reasonable demand; and 
that he was bound to detain the distress 
until it was satisfied; for this being a 
clause introduced for his benefit, he was 
not thereby abridged of any right of 
distress w'hich he had by common law, 
or of sale, under the statute 4 & 5 Wil¬ 
liam 4- Mary -fourthly, that it was no 
objection to the lease, that the clause of 
re-entry reserved the right of entry to' 
th^ landlord, upon the rent being twenty- 
eight days in arrear; for this was a rea¬ 


sonable condition of re-entry, and was 
conformable to the old lease; nor was 
it any objection that tl(p right of re-entry 
was made to depend upon the rents 
being lawfully demanded; for the land¬ 
lord was not thereby deprived of the 
benefit of the 4 Geo, 2, c. 28, and con¬ 
sequently, was entitled by that statute 
to enter without making any demand: 
—Held also, that part of the premises 
formerly demised, jointly w’ith others, 
at one entire rent, might be (gt under 
the terms of this power at a rent bearing 
the same proportion to the old rent, that 
the premises demised by the lease bore 
to the whole premises formerly de¬ 
mised. Doe (1. Shrcxiibury (Fjarl) v, 
IVilstm, 5 B. & A. .363. 

4. Under a power in a will, to let 
such part of the testator’s premises as 
had been usually granted or demised, 
and were then in lease for any terra of 
years, determinable on lives, to any per¬ 
sons for the like terms, and in like man¬ 
ner, and under the like rents, services, 
and conditions, as the same had been 
usually granted; and the residue of the 
same premises unto any person for any 
term of years not exceeding twenty-one 
years in possession, at the best rcnt’that 
could be reasonably gotten for the 
same; so that no such demise or lease 
should be made dispunishable of waste, 
nor without a condition of re-entry on 
non-payment of the rent or services 
thereby reserved, and so as each lessee 
should execute a counterpart of his 
lease:—Held, that a lease made under 
tliis power, of lands which were in lease 
at the time of the creation of the power, 
(the second lease accurately following 
the terras of the former lease of the same 
lands,) was well executed under such 
power, although tlie second lease did not 
contain a clause of re-entry on non-pay¬ 
ment of 40.y. reserved in lieu of a heriot: 
—the first lease containing no clause of 
re-entry on non-payment of a like reser¬ 
vation. Due d. Btigh v. Colman, 

1 Bing. 28. 

5. An act of Parliament granttxl to a 
tenant for life a power to makO leases for 
any term not exceeding ninety-nine 
years; “ so as every such lease or leases 
be made to take effect either in possession, 
or immediately after the determination of 
the leases then subsisting, thereof, respec¬ 
tively; and so as in every such^lease 
there be reserved to be payable, during 
the continuance of the term thereby to be 
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Process, 


granted, the best and most htncficial m arly 
n al or rents, to be incident to the imme¬ 
diate reversion of*the premises, that can i 
he rcu.'.vnabfy had at the time of making I 
snch lease, without taking any fine, fore- j 
gift, &c,’' Wliei! this power was grant- 
etl, the estate was let upon leases, tvhich 
would cxj)ireon the 10th October, 1701. 
The tenant for life, in pursuance of one 
entire bargain, granted at one and the 
s.ime time, two leases of the premises, 
one dated the 25)th May, 1787, for 
iliirty years, to commence on the tOth 
(ktuber, 1791; and the other dated the 
4th Jane, 1787, for sixty-three years, to 
commence on the lOih October, 1821:— 
Held, that the last-mentioned lease was 
void, as it was a fraud upon tlie power, 
not being made to take effect immedi¬ 
ately after the expiration of the subsist¬ 
ing lease. In the first of these tw'o 
leases, a yearly rent of 270». was re¬ 
served, and in tlie second, a rent of 120/. 
only; the grantor stipulating in the lat¬ 
ter, that the tenant should rebuild the 
premises, cither before the expiration of 
the term granted by the first lease, or 
within the first year of the term granted 
by the second :—Held that, supposing 


these Ten[s to be the moat beneficial 
which *could be obtained as between 
I lessor and lessee, still that they were not 
I so, as between the tenant for life and the 
1 reversioner; and consequently, that the 
power was in this instance violated; and 
that the second lease was on this ground 
also void. Doe d. Sutton (Part.) v. 
Hai-vey, 2 Dow. & Ryl. 589. 

S. C. 1 B. & C. 426. 

G. Where, under a marriage settle¬ 
ment, die husband had the wife’s estate 
for life, with a {loweT to grant leases for 
twenty-one years, but ‘iio longer; and 
in breach of that trust, he granted a 
lease to A, for ninety-nine years, deter- 
mi liable on lives; and the wife survived 
him, and conveyed the fee to B .; and 
in the conveyance, the lease to A. was 
recited, who was recognized as then be¬ 
ing tenant in possession of the estate, 
at the yearly rent reserved; and B. 
brought an action of ejectment against 
the assignees of the leaseHeld, that 
the lease being void, and the recital 
being only matter of description, no 
demand of possession was necessary to 
sustain the action. Doe d. Biggs v. 
White, 2 Dow. 8c Ryl. 716. 
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1. RELATIVE TO PROCESS. 



(tf) By Original. 

See Amendment. I. Ante, page 13. 

1. Process may be_ bailable against 

some, and serviceable against others of 
several defendants ; and where an action 
is brougln against more than four di.* 
fendants, ar vl ^yro writs are sued out, 
it is not neccss.ary, except with a view 
to fix bail, to name .ill <!\c defendants in 
each writ, and it ^cenv. tliat if citlier of 
the writs art b.’.labio. ad tl, drfciidants 
should With a vic’*- . • ' c bail be 

named in the ac cti^iu of the 

bailable writ. Ch 'sHe v *1' ./f'e'-, 

I 0 nff. 48, 

And sec .S. C; id. G8. 306, 

2. T’rmcipe.'i for suh-panas and attach- 

mentr: issued in die office of pleas in the 
Court of )lxchequrr, widi the names of 
the parties, returns of writs, dates of 
issue, and names of attomies and side 
clerks,—must be given to theoflScerwho 
signs such writs, as require the signature 
of the -Clerk of the pleas. Reg. Gen. 
E. T. 45 Geo. 3, 8 Price 506. 

3. And aflSdavits of service of sub- 

pwnas on which attachments issue for 
want of appearance, must be filed in the 
office, 8 Price 506. 

4. Process of ijOpxno ad respondendum 
may be issued out of the office of pleas; 
and it is not necessary that such process 
should be signed by tne chief secondary, 
or sworn clerk in the office of the 
King’s Remembrancer; and the rules 
made in that respect in the reigns of 
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James and Cltarks 2 , are now obsolete. 
Te^lor V. Ri/ey, 9 Price 385. 

(b) By Bill. 

See Amendment. I. Ante, page 12. 

See also Post. Div. V. 

1. It is no valid ground of objection 
to a writ, that it is not signed by pro¬ 
per clerks, or that the King’s title is not 
properly set out therein. Anonymous, 

2 Chit. 356. 

2f' Before a writ is returnable, it may 
be altered as to the return day, without 
being restamped, provided there is no 
Term between the teste and the day on 
which it is ultimately made returnable; 
—•Where therefore, a writ sued out in Tri¬ 
nity Term was afterwards twice rescaled, 
and the return altered to die last day of 
Michaelmas 'rerin, without a fresh stamp: 
—Held, that the writ not having been 
used until the defendant was arrested, 
was regular, and need not have been 
renewed. Durdon v. Hammond, 

2 Dow. & Ryl. 211. 

5. C. 1 B. &C. 111. 

.S. A latitat was sued out against A., 
and served upon B., who filed common 
bail, as being sued in the name of A.; and 
i. declaration was delivered to him, which 
was returned to the plaintiff’s attorney: 
—an alias and a pluries were then seve¬ 
rally sued out against A., and he was 
served with the latter:—Held, that the 
pluries was regularly sued out, though 
the original writ was served upon B., 
and a declaration delivered to the latter. 
Clarke v. Johnson, 3 Dow. & Ryl. 254. 

(c) Service of. 

1. It is not irregular to serve process 

even after eleven o’clock at night, it not 
being within the rule as to service of 
notices &c. before ten at night, but may 
be served at any time of the night. 
Anonymous, 2 Chit. 357. 

2. Therefore, service of a copy of a 
writ of latitat at eleven o’clock at night 
is regular, and not within the rule of 
Court Michaelmas Term, 41 Geo, 3. 
Upton v. Mackenzi 

1 Dow. & Ryl. 172, 

S. So, in C. P. there is a distinction 
between the service of notices and ser¬ 
vice of process,—and the latter may be 
served at any hour. Priddec v. Copper, 

1 Bing. 66. 

4. Where the defendant was served 
with a copy of a capias, and a quarter of 
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tm hour afterwards demanded to see the 
original, which was refused by the offi¬ 
cer ; the Court C. P. set aside the ser¬ 
vice and subsequent proceedings. JVest- 
Icy V. Jones, 5 Moore 162. 

5. Process may be bailable against 

some of several defendants, and ser¬ 
viceable against others. Christie v. 
Walker, 1 Bing. 48. 

6. If a party incur expense in re¬ 
sisting a rule to quash a writ for irregu¬ 
larity, qnd the irregularity is not in the 
writ, but in the service only; the Court 
of C. P. will discharge the rule with 
costs. Huggitt V. Parkin, 1 Bing. 65. 

(d) Notice to appear. 

1. Where, in a copy of a writ of latitat, 
the defendant was described by the name 
of Stafford, and in the notice to appear, 
by the name of Stratford: —Held not to 1 
be a variance of which he could avail 
himself on a motion to set aside the 
service of the focess for irregularity. 
Wilson V. Stafford, • 2 Chit. 355. 

• 2. So, John in the writ, and Joseph in 
the notice to appear, was held amend¬ 
able ; and therefore a rule to set aside 
the same for irregularity Was refused. 
Padgett V. Lee, 2 Chit. 355. 

3. It is immaterial whether the date of 

the year in the notice be in figures o'* 
not. Anonymous, 2 Chit. 356. 

4. But a writ having a wrong return, 

cannot.be aided by a correct day being 
mentioned in the notice to appear. 
Anonymous, 2 Chit. 356. 

II. AFFEARANCa. 

1. An appearance by original should 
be entered within eight days after the 
quarto die post of the return of the writ; 
as in proceedings by original, the de¬ 
fendant has eight days after the appear* 
ance day, or quarto die post, to appear. 
Anderson v. litynolds, 2 Chit. 35. 

2. The costs of a distHngas were di¬ 

rected to be paid by the defendant, and 
tiic sheriff was to sell the issues to satis¬ 
fy such costs, though the defendant had 
appeared after the issues were levied, 
but before they were sold. Bound v. 
Vaughan, 2 Chit. 36. 

3. The Court granted a rule to shew 
cause why the defendant’s attorney 
should not enter a common appearance, 
in consequence of a verbal undertaking 
to appear. Ammynwm, 2 Chit. 36. 

4. A defendant cannot sign judgment 


of non pros, before an appearance is en¬ 
tered ; and when special bail is required, 
the appearance is not complete till bail 
are perfected. Anonymous, il Chit. 37. 

5. Where a plaintifl'sued out one writ 
against four defendants jointly, for sepa¬ 
rate causes of action; and having filed a 
declaration conditionally against each 
separately, entered into a joint appear¬ 
ance for all of them according to the 
statute, and signed interlocutory judg¬ 
ment as for want of a plea:—Held, 
that it was irregular, as the plaintiff 
ought to have filed separate appearances. 
Cox V. BuckneU, 1 Dow. & Ryl. 545. 

S. C. 5 B. & A. 892. 

III. FEEAniKOS. 

(a) Declaration. 

See Post. Divs. V. VII. (g). 

1. A plaintiff cannot deliver a decla¬ 

ration de bene esse upon process return¬ 
able the last return of the Jerm. Key 
v. Browne, 3 Dow. & Ryl. 28. 

S. C. 1 B. & C. 653. 

2 . On the 4th May the plaintiff sued 
out bailable process, returnable in one 

I month of Easter, against B., in which he 
: only was named, and on which he was 
afterwards arrested ; and he put in and 
perfected bail in Easter Term^;—On the 
11th Blay the plaintiff sued out scrvicc- 
, able process, (in which four other de¬ 
fendants were named, hut not B.) re¬ 
turnable on the morrow of the Asetimon ,* 
and a declaration as of Trinity Term 
was afterwards delivered against B., 
together with the other four defendants : 
—Held, that the declaration was not 
irregular. Christie v. Walker, 

I Bing. 48. 

3. Declarations and other pleadings 
in the Court of Exchequer must be en¬ 
grossed on stamped paper, and entered 
in a book to be kept in the office of pleas. 
Reg, Gen. H. T. 60 Geo, 3, & 1 Geo, 4>,‘ 

8 Price 85. 

4. Where ^ocess was served on a 
defendant, in an action of trespass to 
try a right, and the person serving it 
having left him for a few minutes, but 
remaining in his sight during the in¬ 
terval, returned and delivered notice 
of a declaration having been filed con¬ 
ditionally; and an interlocutory judg^ 
ment was signed for want of a plea:— 
that Court set aside the judgment on 
motion, on the terms of the defendant’s 
paying the costs, inclusive of those of 
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the application. Derby {Mayor) v. 
Whecldon, • 9 Price 150. 

Quocre —Whether service of notice of 
declaration filed de bene esse on the same 
day, and within a short time after service 
of process, be sufficient? 9 Price 150. 

And see M‘Quoick v. Davis, 2 Chit. 
164. Post, page 217- 

(b) Imparlance and Time for Pleading. 

1. The Court will not grant a special 
imparlance, unless to prevent injus¬ 
tice. • Crook V. Peat, 2 Chit. 214. 

2. In the Court of Exchequer, on all 

process served personally, returnable 
before the last return of any Term, pm^- 
suant to the statute 61 Oco, 3, c. 124, 
the plaintiff may file or deliver a declara¬ 
tion dc bene esse at the return of such 
process, with notice to plead in eight 
days; judgment may otherwise be signed 
for want of a plea, on the plaintiff’s en¬ 
tering an appearance according to the 
statute; such declaration having been 
delivered or filed, and notice given four 
days before the end of the Term, and a 
rule to plead entered. Reg. Gen. M. T. 
53 Geo. 3, 8 Price 508. 

(c) Rule to Plead. 

1. If a declaration be amended in the 
same Terra as delivered, though after a 
rule to plead has been given, it is not 
necessary to give a fresh rule to plead; 
although, if it be amended in a subse¬ 
quent Term, a fresh rule is necessary. 
Itarry v. Rodney (Lord), 2 Chit. 335. 

(d) Pleas, Sham or Issuable, 

See also Post. Div. VII. (c). 

1. Pleas to a declaration upon a bill 

of exchange with counts for goods sold, 
—first, tliat part of the consideration of 
the bill was spirituous liquors sold at 
different times, in quantities less in value 
than 20s.; and secondly, that the plain¬ 
tiff and defendant had accounted toge¬ 
ther, and that the latter had given the 
former a bill of exchange for the amount 
of the goods mentioned in the common 
counts, which biU is still outstanding 
and unsatisfied,—are issuable pleas, and 
cannot be treated as nullities, so as to 
entitle the jdaintiff to sign judgment as^ 
fdt want of a plea. - Gcatskill v. Great- 
head, 1 Dow. & Ryl, 359. 

2. ^ After the defendant had obtained 
an order for staying- proceedings upon 
paying the debt aiM costs, which had 

• 


been taxed, and having afterwards aban¬ 
doned the order, pleaded a judgment 
recovered;—Held, tha<fthe plaintiff was 
at liberty to sign judgment; the plea filed 
being a fraud upon die Judge’s order. 
Hill V. Dyball, 2 Chit. 292. 

3. So, a plea of a judgment recovered 

of a Term before the cause of action 
atose, may be treated as a nullity, and 
the plaintiff is entitled to sign judgment 
without leave of the Court. Lamb v. 
Pratt, 1 Dow. & Ryh 577. 

4. But a plea of nil debet to an action 

of debt on a judgment, although a bad 
plea, cannot be treated as a nullity. 
Anonymous, 2 Chit. 239. 

5. If a mere sham plea is* so ingeni¬ 
ously drawn as to render it necessary 
for the plaintiff's attorney to consult 
counsel in order to know how to deal 
with it, and thereby cause delay and ex¬ 
pense ;—the Court will, on an affidavit 
that such pica is wholly false, permit 
the plaintiff to sign judgment as for 
want of a plea, and make the defendant 
or his attorney pay the costs. Shadbolt 
V, Berthoud, 1 Dow. & Ryl. 446. 

S. C. 2 Chit. 335. 

5, C, nomine Shadxoell v. Berthoud, 

5 B. &A. 750. 

See also Body v. Johnson, 5 B. & A. 
751. n. 

6, Where to a declaration by an 
executor on a bond, delivered on the 
I St February, the defendant pleaded 
an assignment of the bond on the 
6th, before the death of the testator, 

I and pa3rment to the assignee: and 
the defendant was ruled to abide by 
his plea on the 16th ; and the plaintiff in 
his replication took issue on the payment 
pleaded, and entered a similiter^ for the 
defendant, who struck it out and filed a 
demunrer to the replication :—Held, 
notwidistandingthe plaintiff’s delay, that 
he might sign judgment as for want of a 
plea, (the plea being a mere sham plea;) 
and the Court'''^ordered the plaintiff's 
attorney to pay the costs. Corbett v. 
Powell, • 1 Dow. & Ryl. 448. 

tS. C. 5 B. & A. 751. n. 

7, So, where to £ declaration of as¬ 
sumpsit for use and occupation, the de¬ 
fendant pleaded, “ that after the making 
of the promises, and after the accruing of 
the causes of action mentioned in the 
declaration, and before the ejehibiting 
of the plaintiff"s bill, the defendant de¬ 
livered to the plaintiff one ton weight of 
Riga hemp and one hundred weight of 
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Russia tallow, of the value of SOI., in full 
satisfaction and disdbarge of the pro* 
mises in the declsration, which the latter 
accepted in satisfaction. On an affidavit 
that this plea was in every respect &lse, 
the Court allowed the plaintiff to sign 
judgment as for want of a plea. Rich- 
Ity V. Proone, 2 Dow. & Ryl. 661. 

5. C. 1 B. & C. 286. 

8. But it seems the Court will not 
compel a defendant to verify on affida¬ 
vit a plea sworn by the plaintiff to be 
false, nor require the defendant’s attor¬ 
ney to disclose. the authority by which 
he pleads a sham plea. Merrington v. 
A'Beckett, 3 Dow. & Ryl. 231. 

S. C.2B.& C. 81. 

(«) Puis Darrein Continuance, 

Queere —Whether a plea of the plain- 
riff’s banlfruptcy since the last continu¬ 
ance is a dilatory plea, or a plea in bar ? 
Hartley v. Dixon, 2 Chit. 561. 

(f) Delivering, Jiling, signing, vnthdraw- 
ing, and striking out Pleas. 

1. Where there is a general demurrer, 

it must be delivered and not filed, and 
the plaintiff may sign judgment when 
it has been only filed. Fry v. Ckamp- 
ncys, 2 Chit. 295. 

2. So, a general demurrer to part of 
a declaration, and the plea of the gene¬ 
ral issue to the rest, must be delivered 
to the plaintiff’s attorney, and not filed 
with the clerk of the papers: if not, it is 
a nullity. Dymock v. Stevrm, 

3 Dow. & Ryl. 248. 

3. A plea of plene administravit must 
be delivered. Kent v. Monk, 

2 Chit. 295. 

4. So roust a similiter: if not, the de¬ 
fendant is entitled to sign judgnfent of 
turn pros. Hollis v, Buckingham, 

8 Dow. & Ryl. 1. 

5. ITie signature of^unsel to a plea 

must distinctly appear*'at the foot of 
such plea, as well as in the rule to plead 
several matters. Grant v.-, 

2 Chit. 319. 

6. ' Where a defendant, in an acrion 
brought against him by the assignee of 
a bankrupt, pleaded the general issue, 
without giving notice of his intention to 
dispute the bwkruptcy, he may, under 
a Judge’s order, have leave to withdraw 
such plea, and plead de novo, with tha 
notice required by the 49 Geo. S, c, 121, 
s. 10, Gardner v. Slack, 6 Moore 489. 


7. A defendant cannot withdraw a 
general demurrer and plead specially, un¬ 
less a full and reasonable plea be shewn 
for bis so doing Therefore, where, to 
a declaration on a replevin bond, the 
principal and sureties demurred gene¬ 
rally, and the former had confessed a 
judgment in the original action;—the 
Court of C. P. would not allow one of 
the sureties to withdraw his demurrer 
and plead per fraudem, unless fraud were 
clearly shewn. Elworthy v. Cowell, 

6 Moore 495. 

8. On a motion to strike out a plea 
of the general issue, and file a pica that 
the plaintiff was convicted of felony; the 
defendant must produce a certified copy 
of the record of conviction, and prove 
the identity of the party convicted. 
Croker v. Sivewright, 2 Chit. 400. 

t 

IV. RULES, SUMMONSES, AND ORDERS OF 
JUDGES. 

1. The rule of Court of Michael¬ 
mas Term, 11 Geo. 1, which directs 
that no summons shall be attended, nor 
any matters transacted before any Judge 
at Chambers, or elsewhere, during the 
sitting of the Court of King’s Bench 
at Westminster, was discharged. Reg. 
Gen. M. T. 2 Geo. 4, 5 &. & A. 217. 

And one of the Judges new attends 
daily at Chambers for those purposes, from 
half-past two until four. 

2. A rule once disposed of, after full 
argument, cannot be opened again upon 
a suggestum that new matter has since 
come to the knowledge of the party, 
whidi might alter the decision of the 
Court. Phillips v. Weyman, 2 Chit. 265. 

3. And the Court will not, at tlie close 
of a Term, grant a rule to shew cause at 
Chambers, where the party could have 
applied earlier. Anonymous, 

2 Chit. 266. . 

4. But a rule to shew cause at the end 

of the Term, may, by special leave of 
the Court, be drawn up for three days, 
as four days are not necessary in all 
cases. Anonymous, 2 Chit. 372. 

, Bradshaw v.- , Id. ibid. 

5. A rule obtmned on Saturday for 

Monday may be enlarged of course. 
Haines v. AUrit, 2 Chit. 872, 

6. If a party incur the expense 
resisting a rule to quash a writ for irregu¬ 
larity, and it turn out that the imigu- 
larity is not in the 'wpt, but iu the ser¬ 
vice, the Court of C. P. will discharge 
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the rule with costs. Iluggett v. Parkin, 

1 Bing. 65. 

7. The mere circAmstancc that an 
agreement contains a proviso for its 
being made a rule of Court, will not of 
itself authorise that Court to take such 
a step. Steers v. Harrop, 1 Bing. 133. 

8. In the Court of Exchequer, an order 
to shew cause cannot be made absolute 
till the next day after that on which 
cause is to be shewn, although it has 
been enlarged. Solomon v. Cohen, 

9 Price 388. 

a 

V. IRREGUtABlTY. 

(a) Where waived. 

1. Irregularity in process, on th^ 
ground of a variance between the return 
of the writ and the day in the notice to 
appear, cannot be taken advantage of 
alter the plaintiff has filed common bail, 
and also filed a declaration in the office, 
and given notice thereof to the defend¬ 
ant. Hompay v. Kenning, 2 Chit. 236. 

2. So, where the defendant laid by 

until he received notice of executing a 
writ of inquiry, and then made a for¬ 
mal objection to the declaration, de¬ 
livered de bene esse, —the Court held 
that he was too late in his application. 
Minster v. Coles, 2 Chit. 237. 

3. But proceedings were set aside for 
irregularity, where no latitat was issued, 
iiotwithstanding three Terms’ Qelay in 
moving the Court. Anonymous, 

2 Chit. 257. 

4. Where a wrong name of the de¬ 
fendant is inse. ted in the process, it is 
cured by his attorney’s undertaking to 
appear. Lowes v. Clarke, 2 Chit. 240. 

5. So, although the statute 2 Geo. 2, 

c. 23, makes the process on which the 
attorney’s name and date are not in¬ 
dorsed, actually void, it is no objection 
to a motion to set aside the proceedings 
for irregularity on those grounds, that it 
has been made too late. Mullett v. 
Alexander, 2 Chit. 239. 

6. Where a writ served in November, 

called on the defendant to appear in 
June: and subsequently to the service of 
the writ he admitted the debt, and re¬ 
quested time to pay it r—Held to be a 
waiver of the irregularity. Rawes v. 
Knight, 1 Bing. 132. 

• 7. So, where a wnt of scire facias had 
irregularly issued, to which an appear¬ 
ance was entered; and the plaintiffhav- 
ing Slivered a declaration, to which a 
plea was filed, pending a motion to set 


aside the writ:—Held, that the defend¬ 
ant's plea was a waiver of the irregu¬ 
larity. Sloman v, Gregory, 

1 DOW. & Ryl. 181. 

8. It is irregular to serve the writ and 

the notice of declaration at the same 
time: but where the defendant omitted 
to take advantage of the objection until 
affer judgment was signed, and a whole 
Term had elapsed, t||e Court would not 
set aside the judgment with costs. 
M‘Qttoick V. Davis, 2 Chit. 164. 

9. And a defendant is in time to 

take advantage of such an objection, if 
he applies to the Court immediately 
after the next step the plaintiff takes. 
Hill V. Parker, 2 Chit. 165. 

10. An application to set aside pro¬ 
ceedings for irregularity in the Court 
of Exchequer, m.ist be made in the first 
instance. Edmond v. Ross, 9 Price 5. 

N.B.— See the. special circumstances 
detailed in that case. 

I 

VI. PROCEEDINQS. 

(a) Where staid. 

1. The Court will not stay proceed¬ 

ings merely on an affidavit that the debt 
was under forty shillings. CuUiford v. 
Dyche, 2 Chit. 395. 

2. An action may be brought in tne 

Court of Grand Sessions in Wales (or 
goods delivered to a carrier in EonJon, 
but received in Caernarvon; and the pro¬ 
ceedings in an action in Middlesex were 
staid, the cause of action being under 
40*. Anonymous, 2 Chit. 395. 

And see Eatnes v. Williams, 1 Dow. & 
Ryl. 359. Post, next page. 

3. So the Court will stay proceedings 

if a defendant be sued by bill as an at¬ 
torney, when he is not one. Nabb v. 
-, 2 Chit. 396. 

4. Wlierc, after the acceptor of a bill of 

exchange had offered to pay the debt and 
costs of the action commenced against 
himself, the plaintiff, who wa.s an attor¬ 
ney and indorsee of the bill, brought 
another action against the drawer, who 
was his client,—the Court staid the pro¬ 
ceedings, upon payment of the debt and 
costs of one action only, llodson v. 
Gunn, ^ Dow. & Ryl. 57. 

(i) When set aside. 

1. If an action be prematurely brought, 
and before the cause of action has ac¬ 
crued, the Court will, on a summary 
application, set aside the proceedings 
2 F 
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though such objecliim wo\il<l afford no 
defence on the trial. Kerrv. Dw/c, 

U Chit. 11. 

2. It is not necessary to use the term 
“ irregularity” in a rule to set aside the 
proceedings for irregularity; and an 
irregular notice at the bottom of the 
copy of a writ, is not a ground to set 
aside the writ itself but only the copy 
thereof, llatvey v.mnm-tt, 2 Chit. 2.'J8. 

3. No date to the notice of the de¬ 

claration is necessary; and its being 
omitted is no ground for setting aside 
the proceedings for irregularity. Anoni/- 
mous, 2 Chit. 2.18. 

4. So, improper names of clerks on an 
old copy of a writ are immaterial, and 
form no valid objection for setting aside 
proceedings. Aiionipnous, 2 Chit. 239. 

5. W here jiroccss appeared to be sued 

out in the name of A. by li,, neither of 
whom were attornies of the Court in 
which it was sued out, and U. had no 
authority from any other attorney to act 
in his name,—the Court of C. P. set 
aside the proceedings, and ordered A. 
and D. to pay the costs. Hawkins v. 
Edwards, 4 Moore 603. 

6. Where the plaintiff sued tlie de¬ 
fendant in the Surrt i/ County Court for 
a debt contracted in Middlesex, and 
having failed ibr want of jurisdiction 
there, proceeded in K. 6.; and though 
the debt was under 40a., that Court re¬ 
fused to set aside the ]>roceedings, the’ 
debt not being recoverable elsewhere. 
Eames v. Willmms, 

1 Dow’. & Ryl. 359. 

VII. JUDGMKNT. 

((f) When and how signed. 

1. Judgment is not final on the oill- 
ccr’s marking the record, but on his 
completing the taxation of costs by in¬ 
serting their amount in the allueatur. 
Butler V. Bitlkclei/, 1 Bing. 233. 

(5) Bi/ Default. 

1. Where, in an action of trespass, the 
venue was laid in Ijoncasliire, and the 
defendant suffered judgment by default; 
and after writ of iiujuiry executed, and 
final judgment signed, the defendant 
assigned error for want of an original 
writ;—the Court of C. P. ordered the 
plaintiff to. docket and carry in the 
judgment roll, in order that the tran¬ 
script miglrt be made out. Mason v. 
Grundtf, 6 Moore 567. 


(c) For want of a Flea. 

See also Ante. Div. HI. (d) 

See also Rundetl v. Champneys, 1 Dow. 

& Ryl. 186. Post, page 222. 

Detby (Mayor) V. IVhceldon, 

9 Price 150. Ante, page 215. 

1. A plaintiff cannot treat a sham 

plea as a nullity, and sign judgment as 
for want of a plea, after he has given a 
rule to abide by the plea. Draycott V 
Filkin»ton, 5 M. & S. 518. 

2. A plea of nil debet to an action of 

debt on a judgment, though a bad, plea, 
is not to be treated as a nullity. Anony¬ 
mous, 2 Chit. 239. 

3. Where the plaintiff declared de bene 
efssc, and the defendant pleaded in abate¬ 
ment before he had put in and perfected 
special bail; and the plaintifl’, treating 
his plea as a nullity, signed interlocu¬ 
tory judgment:—Held regular. Saun¬ 
ders V. Owiii, 2 Dow. & Ryl. 2 j2. 

4. Where a defendant, sued by bill, 
had by rule, “ until two days belure the 
Jiisoign day of the Term ” to plead; and 
the Essoign day fell on a Monday ; and 
the defendant having pleaded on the 
Saturday, the plaintiff signed judgment 
as for want of a plea ;—the Court i e ■ 
fused to set aside the judgment for 
irregularity. Buckmasler v. Mackmahon, 

2 Dow, & Ryl. 538. 

5. WJiere the plaintiff signed judg¬ 
ment as for want of a plea, because tlie 
rule to plead several matters was erro¬ 
neously entitled//. V. B., instead of A, v. 
B. and another i —the Court of C. P. set 
aside the judgment without costs, on an 
affidavit that the pleas were true, and 
that the defendant had a good defence 
to the action. Christie v. Walker, 

1 Bing. 187. 

6. And in that Court, where a de¬ 
fendant, under a rule nisi to plead seve¬ 
ral matters, files such pleas, annexing to 
them a copy of the rule nisi, indorsed 
with a notice, that a rule absolute to 
plead several matters would be served 
as soon as it w'as drawn up; the plaintiff 
cannot sign judgment as for want of a 
plea, although the time for pleading ex¬ 
pired before the rule absolute was ob¬ 
tained. Maynard v. Bright, 

3 Brod. & Bing. 256. 

7. Where a plaintiff in the Exchequer 
would have been entitled to sign judg¬ 
ment for want of a plea, where the decla¬ 
ration bad been delivered or filed^ and 
notice given four days exclusively before 
die end of the Term in which die pro¬ 
cess was returnable,—he may now do so 
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on giving two days’ notice exclusively, 
if a rule to plead has')been given. Reg. 
Gen. H. T. 60 Geo. 3 & 1 Geo. 4, 

8 Price 84. 

(d) Of Non Pros. 

Sec Anoni/muus, 2 Chit. 37. Ante, 
page 214. 

1. Belbrc the defendant can sign 
jifBgraent of non pv.s. he must take out 
a rule to reply, as of the Term in which 
the judgment is signed : but where, 
after jrepeated applications made by him 
for the replication without effect, and 
after orders obtained for time to reply, 
the defendant signed judgment of non 
pros, withoi t taking out a rule to reply, 
as of the Term in which judgment was 
signed,—the Court refused to set asid<‘ 
the proceedings, otherwise than on tlie 
terms of the costs being costs in the 
cause. Brook v. iMurau f, 2 Chit. 283. 

2. If a sim'ditcr be not delivered, the 
defendant is entitled to sign judgment 
o( non pros. Ito/li.s v. Buekingitam, 

;i Dow. & Ry). 1. 

And see Gnfilh v. Vroiij'ord, C Moore 
61. infra. 

(<■) Non.su/t, and as in case of. 

1. Wher.e a Special .lury cause had 
been staiiding in the paper three years, 
without any ajjjHiintment or application 
to have it tried,-- the (*ourt lehiscd to 
give the defendant jiidginent as in case of 
a nonsuit. lUukrr v.j-iiislc/, 2 Chit.213. 

2. But where the jdaiiitilfin a Special 
Jury cause was under a peremptory un¬ 
dertaking to try at the next Assizes, the 
absence of eleven Special J urymen was 
held a sufficient reason for his not pro¬ 
ceeding to trial, (although a talcs liad 
been prayed, and some of the talesmen 
sworn;) and tlie Court of C. P. dis¬ 
charged a rule nisi for judgment as in 
case of a nonsuit, on a fresh }>ereniptory 
undertaking by the plaintiff to try at the 
next Assizes. Master v. Milmr, 

1 Bing. 70. 

3. Where issue was joined, and there 
was a rule to enter the issue, and notice 

• of trial was given in one and the same 
Term for the Adjourned Sittings after 
that Term, and the ]ilaintilf did not go 
to trial at those sittings, the defendant 
way sign judgment as in case of a non¬ 
suit, in the following Term; and if no 
reas#n is assigned for not going to trial, 
the Court will not compel the defcnd.ant 
to accept a peremptory undertaking. 
fPnltcr V. Buckle, 2 Chit. 214, 


4. But where the plaintiff’.having given 
a peremptory undertaking to try at a 
given Sittings, had set <lown his cause in 
the paper for those Sittings, (there being 
no jirospect of the cause being then 
tried,) but omitted to carry the record 
into the Marshal’s office:—Held, that 
the defendant was not entitled to judg¬ 
ment as in case of[a nonsuit, for not 
proceeding to trial pursuant to the plain¬ 
tiff’s peremptory undertaking, as the 
latter was not bound to carry in-the re¬ 
cord. Cope V. Holt, 1 Dow. & Ryl. 180. 

5. In an action fo,- penalties for usury, 

a defendant is entitled to judgment as in 
case of a nonsuit, if it appears that n 
witness to the conlract who is abroad, 
would no» jje permitted to give evidence 
even if he were in this country, liunpaa 
V. Ycrl/urj/, 1 Dow. & Ryl. 448, 

6. In discharging a rule for judgment 
as in case of a nonsuit, for not proceed¬ 
ing to trial after issue joined, where tlic 
plaintiff assigned as a reason for not 
jiroceediug, that a suit in iMpiity was 
then depending between tlie defendaiu, 
an adiiuuistrator, and the representatives 
of the deceased partner of tlie intc.s- 
tato; and stated, that the suit having 
been coinprtimi-.ed, he was desirous of' 
bringing the action to trial;—the Court 
of Exchetfucr ordered it lo he done, on 
(he terms of the plaintiff's giving a pe¬ 
remptory undertaking, and paying the 
defendant the costs of tlie application ; 
refiisiiig to oiJer the costs to abide the 
event of tlie cause. Coomhew Mines, 

8 Price 94. 

7. And ill that Court, an order for 
judgment as in case or’ a nonsuit, for 
not proceeding to trial after a peremp¬ 
tory undertaking, being absfdiUe in the 
first instance, may he set aside on mo¬ 
tion, where good cause can be shewn. 
Uu^chivson v. Hutchinson, 9 Price .389. 

U ) R' //err urrcsftd 

1. A motion in arrest of judgment 
must be tbunded on the Nisi Priiis 
record, (which must be taken from the 
issue roll,) .and not on an apparent error 
in the copy of the d duration delivered 
to the defendant. NciCbatl v. Adams, 

8 Taunt. 335. 

2. If the similUtr he omitted to be 
added, the Court of C. P. will set aside 
the verdict, Griffith v. Crock ford, 

6 Moore .51. 

.S. C. 3 Brod. & Bing. 1. 

And see Ilot'is v. liuckingliam, 3 Dow'. 
& Ryl. 1. supra. 
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(fi) f^hen set aside. 

1. It is no cause against a rule for 

referring a bill of exchange to the Mas¬ 
ter to compute principal and interest, to 
shew that tlte judgment signed was ; 
irregular; inasmuch as such irregularity j 
must be the subject of a counter-mo- | 
tion, to set aside the judgment. Mar~ 
ryat v. Winkjield, 2 Chit. 119. 

2. The Court allowed a judgment to 
be set aside for irregularity, in filing a 
declaration in chief before appearance 
was filed. Anonymous, 2 Chit. 165. 

VIII. OF SXaiKINO OUT COUNTS. 

1. The Court will refer it to the Mas¬ 
ter to determine whether superfluous 
counts in a declaration were introduced 
vexatiously. Newby v. Mason, 

1 Dow. & Hyl. 508. 

2. And where a declaration contained, 

besides the usual money counts, the in¬ 
debitatus and quantum meruit counts for 
work and labour as an attorney, and 
two similar counts for work and labour 
generally; tliey referred it to the Master 
to strike out the latter for superfluity, 
before Uie issue was made up. GabeU 
V. Shaw, 1 Dow. & Kyi. 171. 

S. C. 2 Chit. 299. 

3. But the Court of C- P. will not 

decide on the necessity of pleas, nor refer 
them to the Prothonotary, in a question 
which on the face of them appears to 
be one of doubt and nicety. Trickey v. 
Yeandall, 1 Bing. 66. 

IX. PAPER-BOOKS, WHEN AND HOW 
RETURNED. 

1. The order in the margin of the 
paper-book is peremptory, and it must 
be returned within the twenty-four hours; 
and though it be returned before judg¬ 
ment has been signed, yet the judgment 
is regular if signed after the expiration 
of the twenty-four hours. Simmons v. 
Cope, 2 Chit. 242. 

X. SPECIAE CASES, DEUURRERS AND 

VERDICTS, WHEN AND HOW ARGUED. 

1. A rule for a concilium ohtsined in 
Court on Saturday, and served on the 
night of that day, the Term ending on 
^,the Wednesday following,—is sufficient. 
Irads/iaw --, 2 Chit. 372. 


2. The Court granted a rule nisi for 
the defendant to admit certain facts ne¬ 
cessary to raise a question in a special 
case. Buckle v. Hollis, 2 Chit. 398. 

3. So, they granted such rule for the 
postea to be delivered over to the pro¬ 
secutor, and for him to be at liberty to 
enter up judgment; the defendant hav¬ 
ing neglected to settle the case reser gd 
in a quo warranto, for usurping the office 
of mayor of Colchester. Rex v. Smith, 

2 Chit. 398. 

4. In C.P., if a verdict be found for the 

plaintiff with nominal damages, subject 
to the opinion of die Court on a special 
c^se to be drawn up by the plaintiff; if he 
refuses to do so, the case cannot be set 
down for argument, nor can the plain¬ 
tiff be compelled to complete it; but the 
defendant may apply to set aside the 
verdict, and have a new trial. Medley 
v. Smith, 6 Moore 53. 

5. And in the Exchequer, if c unsel on 
either side appear to argue a special 
case on the day appointed by the rule 
for a concilium, and the counsel for the 
other party does not attend, the counsel 
in attendance will be heard, and the 
Court will give judgment in the absence 
of the other counsel; and they will not 
on any occasion permit the case to be 
opened again, for tlie purpose of giving 
the counsel who may have been absent 
an opportunity of arguing it; the neces¬ 
sary attendance of counsel in another 
Court not being considered a sufficient 
reason for his being absent from the 
Court of Exchequer on the day appointed 
for an argument there. Harbcr v. Rand, 

9 Price 53. 

6. If a cause, where there is joinder 

on demurrer and no argument, be struck 
out of the paper, no one praying judg¬ 
ment,—the cause must be entered de 
novo. Anonymous, 2 Chit. 402. 

7. So, where counsel has had his brief 

in due time, and is accidentally or inad¬ 
vertently absent at the time the common 
paper is called over; the Court will, on 
his moving for that purpose, allow him 
to take judgment as if he had been pre¬ 
sent. Id. ibid, (n.) 

8. If a special verdict on a mixed 
question of fact and law, find facts from 
which the Court can draw clear conclu¬ 
sions, it is no objection to the verdict, 
that the Jury hkve not themselves dralvn 
such conclusions, and stated then! as 
facts in the case. Monkhouse v. Hay, 

8 Price 95 $. 
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XI. RECORD, WHEN AAD HOW PRODUCED. 

1. A rule to produce the record was 

supported, where a perfect issue was 
taken, and no costs were given, where 
the rule was opposed in the first in¬ 
stance. Anonymmis, 2 Chit. 241. 

2. And such rule may be given, al¬ 

though tlie defendant has struck out the 
rejoinder of nwi tie/ record. Gerrardv. 
Gaskell, 2 Chit. 401. 

* XII. TRIAL. 

(a) Notice of. 

And see Ante. tit. New TriaU. * 

1. Where a cause is made a renianet 
to the next Sittings, by an order of Nisi 
Pnus, no fresh notice of trial is requi¬ 
site ; but it is otherwise if postponed by 
a rule of Court. S/iephcrd v. liutlcr, 

1 Dow. & Ryl. 15. 

2. In the Exchequer, notice of trial of 
causes entered for trial in London and 
Middlesex, within Term, must be given 
two days previous to the day of Sitting, 
except in cases of adjournment, and 
then notice must be given before eight 
o’clock in the evening of the preceding 
day. Reg. Gen. T. T. 29 Geo. 3, 

8 Price 502. 

3. And notices of trial there, must be 

given by attornies and clerks in Court, 
and be entered in the book of orders; 
and notices of such entries must be left 
on the seats of clerks in Court. Reg. 
Gen. H. T. 39 Geo. 3, 8 Price 503. 

(5) When put off. ' 

1. On motion to postpone a trial, 
upon un affidavit suggesting the absence 
of the copy of a judicial document in 
the JFest Indies, which is material and 
necessary on the trial; the Court would 
not try the admissibility of the evidence, I 
where it was objected that when it 
arrived it could not be' admitted, but 
postponed the trial until the document 
should arrive, Mackenzie v. Hudson, 

1 Dow. & Ryl. 159- 

2. But die Court will not put 

off the trial of a (ause brought by the 
jtssignees of a bankrupt, because a peti¬ 
tion is pending against the commissioiv 
of bankruptcy. Assignees of——.-r. 
—• , 2‘Cbit. 411. 

3. The affidavit to postpone a trial, 
on the ground of the absence of a wit¬ 


ness, need not state the name of such 
witness, though it was suggested to be 
material and necessary. Smith v. Dob¬ 
son, 2 Dow. & Ryl. 420. 

4, And an affidavit, that a material 
witness is not likely to return till a day 
therein mentioned, impliedly swears that 
he is expected then, and is therefore 
sufficient to put off'a trial. Anonymous, 

2 Chit. 411. 

(c) Where had. 

1. The Court will remove an indict¬ 
ment for a misdemeanour from Lanca¬ 
shire to Yorkshire, if there is rcasonatle 
cause of suspicion or apprehension that 
justice will not be impartially adminis¬ 
tered in the former county. Rex v. 
Hunt, 2 Chit. 130. 

{d) At Nisi Frias. 

1. The practice of the Hertfordshire 
and Sus.se.v Assizes is, not to permit any 
cause to be entered for trial with the 
marshal, after the rising of the Nisi 
Prius Court on the first day of its sit¬ 
ting, even though there be no ne recipia- 
tur entered by the defendant. Doe d. 
Saycr v. Rees, 

1 Dow. & Ryl. N.P.C. 6. 

2. Sittings in London, in the Court of 

F.xchfquer, must be held at Guildhall on 
the second day next before the end of 
Term—in Middlesex, on the day before 
the end of Term—and the Sitting after 
Term, on the sixth day of the Sittings 
next after the end of each Terra, Reg. 
Gen. E. T. 49 Geo. 3, 8 Price 507. 

3. A J udge at Nisi Prius cannot in strict¬ 

ness nonsuit a plaintiff, unless he chooses 
to submit to it, where the main question 
in his case depends materially on the 
effect of the evidence adduced by him ; 
and the submission to be nonsuited 
should be express:—And a nonsuit in 
such a case was set aside by the Court of 
Exchequer, notwithstanding the counsel 
for the plaintiff did not object to the 
nonsuit, nor intimate a desire that the 
case might be sent to the Jury. Ward 
v. Mason, 9 Price 291. 

(e) By Proiiso. 

1. A defendant may carry the record 
of an issue directed by tbe Vice Chan¬ 
cellor down to trial, on the ground that 
the plaintiff endeavoured to delay it. 
Bassett v. Oshorne, 6' Moore 473. 
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2. And where a parul submission was 
made by m infant plaintiff to a refer¬ 
ence, before trialj and an arbitrator made 
an award in favour of the defendant;— 
on the plaintiff’s refusing to comply 
with the terms of such award, the de¬ 
fendant may proceed to trial by proviso. 
Godfrey v. Wade, 6 Moore 488. 

(/") Verdict and Damageis. 

J. Where a defendant on two succes¬ 
sive trials of the same cause of action 
obtained a verdict,—the Court set aside 
the last verdict, and entered a nonsuit, 
in order that the plaintiff, who claimed 
title to property w..ich savoured of the 
realty, might not be for ever concluded 
from agitating his right. Lee v. Shore, 

2 Dow. & Ryl. 198. 

S. a (not S. P.) 1 B. & C. 94. 

2. So, after a verdict found for tlie 
defendant, the Court will, in its discre¬ 
tion, order a nousu t to be entered, in 


order that the plaintiff may not be pre¬ 
cluded from^bringing another action:— 
Where, therefore, a plaintiff did not 
appear at the trial, the record having 
been taken down by proviso, and a ver¬ 
dict was taken for the defendant by 
mistake instead of a nonsuit; the Court 
would not allow the plaintiff to set aside 
tlie verdict, unless he consented the a 
nonsuit should be entered. Hodgson v. 
Forster, 2 Dow. & Ryl. 221. 

S. C. 1 B. & C. 110. 

3. A Verdict will not be entered for 
cither party, founded on an apparent in¬ 
consistency in the terms of it, in the case 
of an issue directed by the Court of 
Fjxchequer to try a fact; because it would 
be useless, considering the object of 
such a trial:—and that Court, in the 
nltimatc disposal of the subject matter 
of the suit, may correct any such incon¬ 
sistency, if necc.ssary so to do. Hohin- 
son V. Williamson, 9 Pri 'e 136. 


PRISONER. 


I. PRIVII.EOES AND DISASm- 1 ^ . 

TIES OF - - - page) 


II. DECLAKATION AOAINST 
WHEN FIEED OR DF.I.I 
VERED - - - 


:} 


ib. 


III. 

WHEN AND HOW CHARGED 

IN F.XECI TION - - . 

1 ib. 

IV. 

ALLOW ANCE TO, HOW M.ADF 


V. 

WHEN AND ON WHAT ] 

} 


GROUNDS SI I'ERSEDED OK 

1 

y ib. 


DISCHARGED - - -J 

1 


I. raiVlEECES AND mSABIMTIES OF. 

TIaeeae Corpus. Ante, 


See also tits. 


I IJaeeae t-ORPus. Ant 
) page 147. 

A Insolvent Dertous. 
^ Ante, page 160. 


1. A prisoner in custody for a con¬ 
tempt is not entitled to the rules of the 
King’s Batch, except in a case where he 
is dangerously ill, and niight die through 
close confinement. Hull v. Arnold, 

2 Dow. & Ryl. 709. 


II. DECI.ARATION against-WHEN FILED 

OR DELIVERED. 

1. Where the plaintiff lodged a de¬ 
tainer against the defendant in custody 
on the 21st of January, by filing a de¬ 
claration, and delivering a copy entitled 
of Hhchaclmas 7'erm: and at the same 
timQ demanded a plea; and on the 23d 
of the same month entered a rule to 
ple:id, and signed judgment on the 28th 
as for want of a plea:—Held, that the 
judgment was regular. Rundell v. 
Champneys, 1 Dow. & Ryl. 186. 

III. WHEN AND HOW CHARGED IN 
EXECUTION. 

And see Post. Div. V. 

1. Where, after declaration, plea, and 
issue joined in Trinity Term, the de¬ 
fendant on the 6th Kox’embcr gave a 
cognovit for the debt and costs, and on 
the 11th surrendered himself in dis¬ 
charge of his bail; and in Hilary Term 
the plaintiff entered up Anal judgment; 
—Held, that he might charge the de¬ 
fendant in execution in Easter Terra, 
though he might have been prcvioufily 
supersedable. Morland v. Weston, 

3 Dow. & Ryl. 3,1. 
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2. Where the defendant, after surren¬ 
dering in discharge of his bail, in an ac¬ 
tion in C. P., was committed to a crimi¬ 
nal custody for a misdemeanour, and so 
continued; that Court refused to dis¬ 
charge him from the action, because the 
plaintiff’ had omitted to charge him in 
execution within two months after his 
urrender;—and that Comt has no juris¬ 
diction to take a defendant out of a cri¬ 
minal custody, because it has none to 
remand him to such custody. Frec- 
man v. Il'csfon, 1 liipg. 221. 

IV. Ar.T.OWANeE TO, now MA))E. 

1. Where, in a deed of dissolutiou of 
partnership, a power was reserved lo 
the remaining partners to use the name 
of the retiring partner in the prosecu¬ 
tion ol’ all suits ; and judgment had been 
obtained in an action by ail the part¬ 
ners before the dissolution :—Held, 
that the remaining partners were autho¬ 
rised, under that power, to give the de¬ 
fendant a note for the payment of his 
sixpences, under the Lords’ Act, on be¬ 
half of themselves and the retiring part¬ 
ner. Burton v. Jssitt, 5 B. & A. 267. 

2. A rule calling on the treasurer of the 

county of Middlesex to pay over mon^' to 
the trea.surcr of the county of Surrey for 
the expense of relieving a prisoner in the 
King’s Bench and Marshalsca prisons, 
under the statute 53 Geo. 3, c, 113, 
s. 6, was refused; because a demand and 
refusal were not sworn to. In re Main- 
•warlngf 2 Chit. 409, 


V. WHEN ANl' ON WHAT OROUNnS 
SUPERSEDED OR DISCIIAROED. 


See also ths. 




Habeas Corpus. Ante, 
page 147. 

Insolvent Debtors. III. 
Ante, page 160. 


And SCO In re Rae/ifort, 1 Bing. 255, 
Ante, page 191. 

1. Whereas by a rule made in the 
Court of King's Bench in Trinity I'erra 
56 Geo, 3, it was ordered that the 
marshal of the Marshalsea of that Court 
should present to the Judges thereof in 
their chamlmr at Westminster-Iiall, with¬ 
in the^^rsf four days of every Terra, a 
list of all such prisonr''s as were st^per- 
sedeable, shewing as to whac actions 
and on what account they were so, and 
as *to what actions (if any) they still 
remained not supersedeable. And 
whereas it sometimes happened that 


prisoners who would be supersedeable, 
according to the general rules and prac¬ 
tice of the Court, miglit not be entitled 
to their supersedeas or discharge, by 
reason of some special matter unknown 
to the marshal; and it being expedient 
that such special matter should in all 
cases be made know'n to him, in order 
to the better preparing the lists required 
by the recited rule:—It was ordered by 
the Court, that if by reason of any writ 
of error, special order of the Court, 
agreement of parties, or other special 
matter, any prisoner then or thereafter 
to be detained in the actual custody of 
the marshal, was not then or thereafter 
might not become entitled to a superse¬ 
deas or discharge, to which such prisoner 
woidd, according to the general rules 
and practice o* that Court, be otherwise 
entitled for want of declaring, pro¬ 
ceeding to judgment, or charging in 
execution within the times prescribed 
by such general rules and practice; that 
then and in every such case, the plaintiff 
or plaintiffs, at whose suit such prisoner 
then was, or thereafter might or should 
be so detained in custody, should, with 
all convenient speed, give notice in 
i writing of such w'rit of error, special 
i order, agreement, or other special mat¬ 
ter, to the marshal, upon pain of losing 
the right to detain such prisoner in 
custody by reason of such special mat¬ 
ter ; arid that the marshal should forth¬ 
with, after the receipt of such notice, 
cause the matter thereof to be entered 
in the books of the prison, and should 
also present to the Judges of that 
Court, from time to time, a list of all 
the prisoners to whom such special mat¬ 
ter should relate, shewing such special 
matter, together with the list of pri¬ 
soners supersedeable. as required by the 
said recited rule. Beg. Gen. M. T. 
57Gto.3, 5M. &S. 522. 

2. To prevent unnecessary expenses to 
plaintiffs suing in the Courts of K. B. 
and C. P., in cases of notice given by 
prisoners of their intention to apply for 
their discharge, under any act made for 
the relief of Insolvent Debtors,—it was 
ordered, that after such notice given to 
any plaintiff, no prisoner should be su¬ 
perseded or discharged out of custody 
at the suit of such plaintiff’, by reason 
of his forbearing to proceed against him 
according to the rules and practice of 
those Courts, from the time of such notice 
given, until some rule or order should 
be made in the cause in tliat behalf by 
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those Courts, or one of the Judges 
thereof { and that a copy of this rule 
shoidd be bung up in the places where 
rules are usually hung up. Reg. Gen. 
E. T. 3 Geo. 4, 5 Ti. & A. 79.9. 

1 Dow. & Ryl. 472. 

2 Chit. 377. 

Same Rule, M. T. 36'e'o. 4,1 Bing. 120. 

3. The plaintiff having omitted to 
charge the defendant in custody within 
three Terms after judgment, and he after¬ 
wards surrendered in discharge of his 
bail:—Held, that he was supersedeable, 
although he had removed himself into 
another custody by habeas corpus in ano¬ 
ther action. Morris v. Magrath, 

8 Rrod. & Bing. 301. 

4. Where the plaintiff arrested the de¬ 
fendant and discontinued the action, and 
paid him the costs incurred ; but before 
his discharge out of custody lodged a 
detainer against him for a larger debt 
arising out of the same cause of action: 
—Held, that such d( 'ainer was irregular. 


PRIZE MONEY.] 

and that the defendant was entitled to 
be discharged ou| of custody on filing 
common bail, us it was not like the 
case of a fresh arrest ; which cannot be 
made till the costs have been paid. 
Whitcy. Gompertz, 1 Dow.& Ryl. 556. 

S. C. 5 B. & A. 905. 

5. A prisoner cannot be discharged 
under the Lords’ Act, where he has be¬ 
fore taken the benefit of the general in¬ 
solvent Act. Gabssis v. Longhurst, 

2 Chit. 354. 

But s^ the statute 52 Geo. 3, c. 34, 

s. 2. 

6. Where a defendant in custody had 
been charged with a declaration as of 
Trinity Term, and absconded during the 
long vacation, but did not return into 
custody until Hilary Terra following;— 
the Court of C. P. refused to discharge 
him, although the plaintiff had not sign¬ 
ed judgment before the end of such 
Hilary Term. Grimes v. Joseph, 

4 Moi e .380. 


PRIZE MONEY. 


1. A., when a prize was taken by a 
Custom-house cutter, bore the commis¬ 
sion of mate, but was acting commander 
on board under an order from the Com¬ 
missioners of Customs, communicated by 
letter to the comptroller and collector of 
the port to which the cutter belonged, and 
by them communicated by letter to A., 
directing him to take care that the cut¬ 
ter should be kept at sea under his com¬ 
mand, to the end that the service might 
net suffer, until amther commander should 
be appointed: —Held, that he was entitled 
to the commander’s share under the 
king’s warrant of the 26th November, 
1803, referring to a ftirmer warrant of 
the 4th July in that year, which dercribed 
the share to be distributed amongst 
the commanders, officers, and crew of 
the vessel making the capture, as a re¬ 
ward for that service; although the for¬ 
mer commander, whose commission as 
such had been before withdrawn and 
cancelled by order of the Commissioners 
on some supposed misconduct, and who 
had consequently left the cutter, but was 
afterwards restored, and a new commis¬ 
sion granted to him, bearing the date of 
his former commission, which was ante¬ 


rior to the capture:—Held also, that A. 
•vas not entitled to the full share of com¬ 
mander without deducting the share of 
a deputed mariner, who was on board at 
the time of the capture, but who, at the 
time of A.'s beginning to act as com¬ 
mander, acted as mate, and was acting 
as such, and not as a deputed mariner, 
at the time of the capture, but without 
any commission or authority to act as 
mate. Taylor v. Pill (in errorJ, 

8 Taunt. 805. 

And see S. C, K. B. 11 East 414. 

2. Where the plaintiff, in 1811, serv¬ 
ing on board a king’s ship on a foreign 
station, was appointed boatswain by the 
captain, and so continued till 1815, 
when the plaintiff assigned prize-money 
to the defendant, which the former was 
entitled to receive when due; but the 
warrant of the navy board, confirming 
the plaintiff as boatswain, was not sign¬ 
ed till after the assignment:—Held, 
that the plaintiff was not within »he ope¬ 
ration of the statutes 45 Geo. 3, c. 72, 
49 Geo. 3, c. 108, and 55 Geo. 3, c. 60, 
which make assignments of prize-money 
by petty officers and seamen void. IVel- 
lard V. Moss, 1 Bing. rJ4. 
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PROCEDENDO. 




1. Where a prisoner was convicted of 
perjury in an inferior jurisdiction, and 
the sentence of transportation was enter¬ 
ed on the record as follows;—“Where¬ 
fore, all and singular the said premises 
being seen by the said Justices here, and 
fully understood, it is therefore ordered, 
that he the said L. K. be transported to 
the coast of New South JiTaJes, or some 
one or other of the islands adjacent, for 


and during the term of seven years, &c.” 
—Held, on error brought, that this was 
not a judgment, but merely an order; 
and tlie Court awarded a procedendo 
commanding the Court below to pro¬ 
nounce the proper judgment, and in the 
mean time admitted the prisoner to bail. 
Jiex V. Kenworthy, 

8 Dow. & Ryl. 173. 

S. C. 1 B. & C. 711. 


PROHIBITION. 


I. 


II. 


TO SPiaiTUAl ASD 
TICAI. COURTS 


COUBT.S or lUrERIOK JfU- 
RISmCTION 


ErCLESIAS-> 

» - - -3 


£25 

ib. 


I. TO SPXRITVAO AND ECCLESIASTICAL 
COURTS. 

1. A prohibition lies to the Consistory 
Court, if the ordinary proceeds to hear 
exceptions to an inventory exhibited by 
an executor. Henderson v. French, 

5 M. & S. 406. 

2. So, it does to an Ecclesiastical 
Court on behalf of the plaintiff there, in 
a suit for tithes, where a modus was 
pleaded. Hayward v. Cullifard, 

2 Chit. 362. 


II. TO COURTS OV IKPERIOR JURISDIC- 
TIOK. 

1. It seems that a prohibition will not 
lie to restrain the Court of Admiralty 
from taking cognizance of a suit insti¬ 
tuted in that Court by the majority of 
ship-owners, as against an individual 
owner, to restore the possession of the 
ship’s regi.stry, in order that she may 
sail on her voyage. Anoni/mous, 

2 Chit. S5y. 

S. C. 3 Dow. & Ryl. 178, («,) 

2. Nor will it lie to restrain that 
Court from proceeding in a cause of 
possession for the restoration of a vessel 
to a person claiming as true owner, 
against one alleged to be a wrong-doer. 
Baxter v. Blanskard, 

' 3 Dow. & Ryl. 177. 


QUO WARRANTO. 


I. INFORMATIONS - - - page 225 

(fl) How, for what Purposes,'^ 

Tiud on whose Application > ib. 
granted - - - - 

(6) On what Grounds refused - 226 

(c) Proceedings in, relative'^ 

to Pleadings, Evidence, an^ > ib. 
Judgment 

(d) Costs in - - . - _ j],, 

# _ ' 


I. INFORMATIONS. 

(a) How, for what Purposes, and on whose 
Application granted. 

See Corporation, Ante, passim. 

1. A quo warranto was granted against 

a defendant for exc.cising an office in a 
corporation after he had resigned by 
writing, but without deed. Rex v. 
Payne, 2 Chit. 367. 

2. And a quo warranto was granted 

for exercising the office of a Justice of 
the Peace. Rex v.-, 

2 Chit. 36S. 
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[QUO WARRANTO. 

3. So, an information in the nature of 

a quo warranto, is within the statute 
9 Annt, c. 2*0, and*lies against the bailiff 
of a borough by prescription, sending 
members to Parliament, though he be 
not a corporate officer. Rex v.. High- 
more, 1 Dow. & Ryl. 438. 

S. C.6 B.& A. 771. 

4. And a rule nisi for a quo^arranto 

was granted, where there was a continu* ] 
ing incompatibility, though the party! 
held the offices of capital burgess and 
town-clerk for more than six years. Rex 
V. Lawrence, 2 Chit. .371. 

5.It is no objection to a quo warranto, 
that it is a friendly proceeding, in' order 
that the party inigjt disclaim. Rex v. 
Marshall, 2 Chit. 370. 

6. The rule is absolute in the first 
instance for an inspection of the books 
of a corporation, where a quo warranto is 
depending. Rex v. Travannion, 

2 Chit. 366. 

(b) On whtU Grounds refused, 

1. A quo warranto does not lie against 
the clerk of the Commissioners of Land- 
tax; hut if he is improperly elected 
under the statute 43 Geo. S, c. 99, a 
mandamus will lie to the Commissioners 
to admit the person who had the majo¬ 
rity of legal votes. Rex v. Thatcher, 

1 Dow. & Ryl. 426. 

2. A retail baker is not ineligible as 

mayor, although the officers of the 
borough for which he was appointed, 
settle the assize of bread there. Rex v. 
Deane, 2 Chit. 370. 

3. Where, in an application for a quo 
warranto against a constable, it was 


-RECOGNIZANCE.: 

merely sworn that there had been a cus¬ 
tom in the town to ^lect a constable in a 
particular mode:—Held to be insuffi¬ 
cient, as it was not stated diat such cus¬ 
tom was immemorial. Rex v. Lane, 

5 B. & A. 488. 

S. C, 1 Dow. & Ryl. 76. 

4. And the Court will discharge a 
rule for a quo warranto, where the rela¬ 
tor, on an application for the informa¬ 
tion, is the legal adviser of the defend¬ 
ant, and advised him that he had' 
been duly elected. Rex v. Payne, 

1 Chit. 369. 

(c) Vroceedings in, relative to Pleadings, 

‘ Evidence, and Judgment. 

1 . Quere —If the statutes 32 Geo. 3, 
c. 58, and 9 Anne, c. 20, enabling de¬ 
fendants in a quo warranto to plead 
double, are confined to corporate offices. 
Rex v. Highmore, 1 Dow. & Ryl. 438. 

S. C. 771. 

2. The Court admitted a party to de¬ 
fend the defendant's title in a quo war¬ 
ranto. Rex V. Marshall, 2 Chit. 370. 

3. And under particular circumstances, 
they allowed a disclaimer to be entered 
without costs. Rex v. Holt, 

2 Chit. 366. 

(d) Costs in. 

1. The defendant in a quo warranto 
information against him, to shew by what 
authority he held the office of registrar 
and clerk of the Court of Requests of the 
city of Bristol, is not entitled to costs 
under the statute 9 Anne, c. 20, s. 5. 
Rex V. Hall, 3 Dow. & Ryl. 341. 

S. C. 1 B.& C. 237. 


RECOGNIZANCE. 


^'hen Recogniianccs may be estreated, 
see tit. Estukat. Ante, page 123. 

For Pleas to a Recognizance against Bail, 
See tit. Bail. 1, (c.) Ante, page 
41. See also Scire Facias. Post. 

1. Parties entering into a recogni- 
spoce under the statute 28 Geo, 3, c. 52, 


providing for petitions against undue re¬ 
turns of members of Parliament, are not 
bound to attend the committee to the last 
moment, or to appear to hear the determi- 
natioa of such committee, as to whether 
the petition be frivolous or vexatioas. 
Ex-parit Williams, 8 Price 3. 

See S, C. Ante, page 170. * 
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I. 

BY WHOM AND HOW SUFFER-*! 
ED, AND WHO ARE BARRED > 
THEREBY - - - page J 

927 

II. 

ACKNOWEED6MENT, HOW TAKEN 

ib. 

III. 

WHEN AND HOW PASSED - - 

ib. 

IV. 

AHEND.MENT OF - - - - 
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• 

• 

I. BY WHOM AND HOW SUFFERED, 
WHO ARE BARRED THEREBY. 

AND 


I. A. ueing seised of an estate in f^e, 
devised the same to his sou B. for life ; 
remainder tQ the son and sons of the 
said B, in tail, in such shares and pro¬ 
portions as he shotild by will appoint, 
with other remainders over. li. had 
four sons, C. D. E. and F, By inden¬ 
tures of lease and release, for the pur¬ 
pose of barring all estates tail, and ex¬ 
tinguishing the power of appointment 
so vested in B., he and three of his sons, 
C. D. and E., conveyed the entirety of 
the premises to G, K. as tenant to the 
pracipe, so that one or more recoveries 
might be suffered, in which B. C. D. 
and E. should be vouchees. A recovery 
of the entirety of the premises was after¬ 
wards suffered, in which C. and D. 
were vouched. By indentures of lease 
and release, for the same purposes as 
before, B. and his sons C. D, E, and F. 
conveyed all the premises to G. K., as 
tenant to the praetpe, so that one or 
more recoverie.s might be suffered, in 
which C. D. E. and F. should be 
vouchees. A second recovery was suf¬ 
fered of the same premises, in which F. 
was vouched; and a third was also suffer¬ 
ed, in which E. was vouchee. B. died 
without executing any appointment:— 
Held, that by these conveyances and 
recoveries, the estates tail, in C. D. £. 
and F. were well barred; for that, al¬ 
though the interest of each of them was 
peculiar, it did not exhaust the entirety, 
but left an interest in each of the others 
who were not youched, and which was 
not intended to be effected; and that an 
ntate of freehold, co-extensive with such 
unaffected interests, remained in the 
tenant to the pracipe, so as to give va- 
lidi^ to the last recovery. Collyer v. 
Mason, s'Moore 597. 


II. ACXNOWI,£I>GM£NT, HOW XAX£H. 

1. The necessary documents for 
taking the acknowledgment of a reco¬ 
very in Holland were engrossed on 
parchment and sent to Commissioners 
there ; and by the law of that country, 
all documents bearing the certificate of a 
Dutch notary require a Dutch stamp, 
which eSn only be imprinted on paper. 
The documents were accordingly re¬ 
turned written on paper, so stamped and 
certified :-r-Held, that the acknowledg¬ 
ment and proceedings so written on paper 
could not be allowed;—but the Court of 
C. P, enlarged the return to the dtdi- 
mus, and permitted the writ to be re¬ 
scaled, in order to endeavour to get the 
documents properly executed on parch¬ 
ment, and returned during the Term; 
which was accordingly done, when the 
recovery was permitted to pass in the 
usual way. Tatham Demandant, Bax-‘ 
endale Tenant, Tabor Vouchee. 

4> Moore 481. 

2. So, in a recovery, where the 
vouchees resided in Guernsey, and the 
acknowledgment was taken before Com¬ 
missioners there, who neglected to in¬ 
dorse their names on the dedimus ;—the 
Court would not permit the recovery to 
pass, but ordered the documents to be 
returned to them for such indorsement. 
Watts Demandant, Milne Tenant, Fick- 

ford Vouchee, 6 Moore 69. 

! III. WHEN AND HOW eASSE», 

1. The Court of C. P. permitted a 
recovery to pass, although alterations 
had been made in the caption of the 
warrant of attorney, the ufBdavit of the 
acknowledgment, and the notarial certi¬ 
ficate. Sma/e Demandant, Bremridge 
Tenant, Adams Vouchee, 1 Bing. 72. 

2. So, a recovery was allowed to pass, 
although the words "their attorney" 
were omitted in the warrant of attorney 
given by two vouchees. Wood De¬ 
mandant, Aldersey Tenant, 

1 Bing. 212. 

3. And the Coi’“t permitted a reco¬ 
very to be completed nunc pro tunc, 
which had been delayed in consequence 
of one of the vouchees having left this 
country and resided abroad, on account 
of ill health. Carr Plaintiff, Phillips 
Demandant, Ex an.s Vouchee, 

5 Moore S.*)?. 
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IV. AMENDMENT OF. 

See also Ante, tit,, Fine. Ill. page 140. 

1-. It was ordered by the Court of C. P. 
that in future, on motions to amend a 
recovery, an allidavit must be produced 
stating that the possession had followed 
the execution of such instrument. Bh- 
good Demandant, Bratton Tenant, Ivee 
Vouchee, 6 Moore 259. 

2. I'he name of the demandant may 
be changed without any allidavit of 
intention, or identity of the party or 
premises. Bird Demandant, Quitter 
Tenant, Tindal Vouchee, 

8 Taunt. 556. 

3. And the w. '.t of entry may be 
amended by altering the name of the 
demandant, and transposing that of the 

, tenant; on an affidavit th&t all the parties 
interested were living, and assented to 
the amendment. Edge Demandant, 
'Till/tor Tenant, Warren Vouchee, 

4 Moore 514. 

4. So, where the name of the vouchee 

was inserted by mistake in the prweipe, 
instead of that of the tenant,—the Court 
allowed it to be amended by substituting 
the name of the latter for that of the 
former. Cox Demandant, Ince Tenant, 
Gilt Vouchee, 1 Bing. 22. 

5. But they will not allow an amend¬ 
ment, by transposing the names of the 
demandant and tenant, unless the docu¬ 
ments relative to its being suffered be 
produced. Allen Demandant, Hexkp 
Tenant, Maisey Vouchee, 

6 Moore 46. 

C. By a recovery suffered in 1759, 
prcmi.ses were described as consisting of 

a mill, lands, and hereditaments, in 
the parish of i*/.” By a deed of bargain 
and sale .in 1771, “all the tithes and 
hereditaments, except in M., were con¬ 
veyed which, it was stated, tvere com- 
prisdd in the recovery of 1759, and were 
accordingly omitted in the lalter:— 
Held, that such tithes did not pass by 
the first recovery; but as it appeared 
that the tithes of all the vouchee’s 
estates were intended to pass by the lat¬ 
ter, except those wliich were supposed to 
have been included in the first,—the 
Court permitted the latter to be amend¬ 
ed by inserting the “ tithes in M” Wai d 
Demandant, Palmer Tenant, Coventry 
Vouchee, 6 Moore 224. 

7. 'But they refused to allow the 
* recoveries, the one 

s|w?red in the reign of Will. 4' Mary, \ 


Am.,ndment of. 

and the other in Geo. 1, by the insertion 
of the word “ tithesit not appearing 
that the parties were in possession of 
such tithes at the time the recoveries 
were suffered; although the word“ here¬ 
ditaments” was contained in the deed 
to lead the uses. Phillips Demandant, 
Noune Tenant, Lisle Vouchee, 

4 Moore 604, 

8. A recovery may be amended by 
substituting an advowson for a rectory, 
if it appears by the deed to lead the 
uses, that the former was intended 
to pass. Haller Demandant, Woolley 
Tenant, Palmer Vouchee, 6 Moore 53. 

9. So, by substituting the words “ ad- 
vdwson of the church,” for the word 
“ rectory.” Coorc Demandant, fipragg 
Tenant, Blackburn Vouchee, 

8 Taunt. 333, 

10. Or by inserting “ a fee farm 
rent.” Times Demandant, Meredith 
I'cnant, Edwards Vouchee, 

5 Moore 474. 

11. Or tlie words meadow and pasture. 

Pricker Demandant, Fairbank Tenant, 
Bishop Vouchee, 1 Bing. 22. 

12. And if marshland be described 
as land generally, it may be amended 
by inserting the word “marshy” before 
“land,” on an affidavit stating how tlie 
premises had been occupied since the 
recovery was suffered. Phillips De¬ 
mandant, PiVW Tenant, Rolfe Vouchee, 

5 Moore 98. 

13. But a recovery cannot be amend¬ 
ed by adding to the description, where 
the description is already sufficient to 
pass the lands. Ilowman Demandant, 
Orchard Tenant, Barney Vouchee, 

8 Taunt. 683. 

14. Nor by increasing the quantity of 

land, if the deed to lead the uses con¬ 
tains sufficient terms to shew that it 
was intended to pass; nor is it neces¬ 
sary that^ the exact admeasurement 
should be inserted in such deed. Mar- 
ryatt Demandant, Elmore Tenant, 
Shard Vouchee, 6 Moore 50. 

15. But a recovery may be amended 

by describing the premises to he situate 
“ in the parish of A. in the city of B., 
and in the parish of C. in the county of 
the same city,” according to the deed to 
lead the uses, although they were de¬ 
scribed in the exemplification of the re¬ 
covery as being situate in “ the parishes 
of A. and C. in the city of B." Bisgood 
Demandant, Brutton Tenant, Tvee 
Vouchee, 6 Moore 259. 


[RECOVERY. IV.] . 
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16. So, by inserting the words “ the 
county of the,” befor<j those of “ city of 
C.,” on an affidavit stating that the pre¬ 
mises intended to pass were situate in 
tlie cminty of that city, and so described 


in the deed to lead the uses, but by mis¬ 
take were described in the recovery as 
being in the city of C, , lli/f Vouchee, 
6 Moore 259. («.) 


RELEASE. 

See Atmry v. Broderick, 1 Dow. & Ryl. "61. S. C. 5 B. & A. 712. 
2 Chiu 329. Ante, page 94. 


li The defendant having given the 
plaintiff’ a promissory note for 40/., ip 
consideration that he would withdraw 
an execution from the premises of the 
former, the plaintiff executed a general 
release of all suits, which, af\er reciting 
the agreement to witlidraw the execu¬ 
tion, &c., proceeded to state, “ that in 
pursuance of the said agreement, and in 
consideration of the said sum of 40/. 
being now so paid, as hereinbefore is 
mentioned:" —Held, in an action on the 
promissory note which had been dis- 
lionoured, that the release was no bar to 
tlu! ruit, as the general words were 
qualified by the recital, which stated 
only an agreement to pay, and not an 
actaal payment of tlic sum of 40/. 
Liumhoumc v. Cork, 

1 Dow. & Ryl. 211. 

S. C, nomine Latnpon v. Corke, 

5 B. & A. GOG. 

2. Where tlu assignee of a bankrupt 
brought an action upon the statute 9 
Anne, c. 14, to recover money lost by 
the bankrupt to the defendants at play -, 


and the bankrupt, who had obtained hi'« 
certificate, was called as a witness to 
prove the loss ; and in order to render 
him competent, the bankrupt released 
the assignee of all claim upon the sur¬ 
plus fund, if any; and all the creditors 
who had proved, released the bankrupt 
from all future claims ; and the assignee 
(who was not a creditor) executed a 
like release:—Held, that after the ex¬ 
piration of more than a year from the 
date of the commission, it was to be pre¬ 
sumed that all the creditors had proved, 
and that a release signed by all who had 
proved, was binding as a rele.ise by 
every one of the creditors :—Held also, 
that such release did not destroy the 
assignee’s right of action- Carter v. 
Abbott, 2 Dow. & Ryl. 575, 

S. C. 1 B. & C. 444. 

3. A plea puis darrein continuance of 
a release, by one of the lessors of "the 
plaintiff, is bad on general demurrer 
and the Court would not give leave to 
amend. Voe d. Byne v. Brewer, 

2 Chit. 323. 


REMAINDER. 


See Ante. tils. 


y Devise. VII. page 107. 

( Discontinuance, page 110. 
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Pkadings, 


iSQ Bond and Sureties. [REPLEVIN. I. II. III.J 


I. DUTY OF SHERIFF IN ENTERING 

. PLAINT. 

« 

jj. 1. Where a sheriff or his deputy neg¬ 
lects to enter a plaint in replevin in the 
county Court for damage feasant ; the 
Court will not compel him to do' so on 
motion. Ex-parte Boyle, 

2 Dow. & Ryl. IS. 

. II. BOND AND SURETIES. 

See also Hallett v. Mountstephen, 2.Dow. 

& Ryl. 348. Post, page 232. 

1. A. and B. were in partnership as 

attornies. A, a'^'me was appointed re¬ 
plevin clerk to the sheriff :■—Held, that 
an action brought to recover the ex¬ 
penses of preparing a replevin-bond 
must be brought by A. alone, although 
it was executed in the olHcc where he 
and B. carried on their joint business. 
Brandon v. Hubk "d, 4 Moore 367. 

2. Where a replevin-bond was condi¬ 

tioned that the defendant should prose¬ 
cute his action with effect against the 
plaintiff for taking and unjustly detain¬ 
ing the goods, chattels, and growings 
crops of com of the defendant; and 
should make return thereof, if a return 
should be adjudged; and should indem 
nify the sheriff and his officers for re¬ 
plevying the said goods and chattels: 
and the declaration stated the condition 
to \>e, that the defendant should prose¬ 
cute with effect his action against the 
plaintiff for taking and unjustly detain- 
mg the defendant’s goods and chattels in 
the said condition mentioned; and should 
make return thereof, if a return should 
be adjudged; and should indemnify the 
sheriff and his officers for replevying 
the said goods and chattels:—Held, 
that this was no variance. Glover v. 
Coles, 1 Bing. 6. 

3. If judgment be given against the 
plaintiff in replevin for not prosecuting 
his suit with effect, his sureties on the 
bond will be answerable to the avowant, 
notwithstanding he has afterwards pro¬ 
ceeded on the 17 Car, 2, c. 7, s. 2, and 
obtained a judgment under a writ of 
inquiry, in pursuance of that statute, to 
recover the arrearages of rent and costs. 
Tumor v. Turner,' 4 Moore 606. * 

4. Where one of the sureties in a re¬ 
plevin-bond was a material witness in 
the. cause, anotlier surety may be sub¬ 
stituted for him, on giving the defend¬ 


ant’s attorney notice of the application 
to the Court of P. for a rule for such 
substitution. Bailey v. Bailej/, 

1 Bing. 92. 

HI. FLEADINCS. 

1. An avowry by one of several co¬ 

heirs in gavelkind in his own right- and 
a cognizance as the bailiff of others,— 
is sufficient, without averring any autho¬ 
rity from them to distrain. Leigh v. 
Shepherd, 5 Moore 297. 

2. A plaintiff in replevin cannot plead 

in bar a set-off to an avowry for rent. 
Laycock v. Tvfncll, 2 Chit. 531. 

• Quasre —Whether an avowry, stating 
the plaintiff to have held under a de¬ 
mise, at the yearly rent of 3171., with¬ 
out stating when the rent was payable, 
does not mean that the rent was payable 
yearly? ' 2 Chit. 531. 

3. To a cognizance for rent in arr.ear, 
—Plea in bar, that the defendant, on a 
former occasion, made a distress for the 
same rent, and took goods liable to dis¬ 
tress, sufficient to discharge the rent in 
arrear and the costs of the distress, and 
might thereby have paid the arrears of 
rent, but neglected so to do, and wrong¬ 
fully made a second distress for the same 
rent:—Held ill on special demurrer, 
assigning for cause that the plea did 
not shew that the rent was satisfied by 
the former distress, lludd v. Ravaior, 

5 Moore 542. 

And see S. P, Lingham v. Warren, 4 
Moore 409. 

4. Where the claim of a plaintiff in 

replevin was founded on a custom to de¬ 
mise right of common appurtenant with¬ 
out deed, and he pleaded in bar a custom 
to demise the right of common generally, 
and a demise according to the custom: 
—Held, on general demurrer, that even 
supposing such a custom to be good, 
the plea was bad on the face of it, for' 
alleging a demise of a thing by grant 
without a profert of the deed of grant, 
or without alleging a custom to demise 
without deed, in lieu tliereof. Lathbury 
v. Arnold, 1 Bing. 217. 

5. In an action by the assignee of tlie 
sheriff on a replevin-bond, conditioned 
for the plaintiff in replevin to appear at 
the County Court and prosecute his stii' 
with effect, and make a return of the 
goods distrained, if it should be ac^udg- 
ed; and the plaintiff iti replevin, affer 
removing the plaint into the Court of 
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C. P., became nonsuited:—Held, that he 
had thereby not prosecuted his suit with 
cfTect, and that the condition of the bond 
was broken ; that the avowant had his 
election of proceeding by a writ de rt- 
torno httbendo, or issuing a writ of in¬ 
quiry under the statute 17 Car. 2, c. 7, 
s. 2. —Therefore, where, to a declaration 
against one of the sureties on the bond, 
averring that the plaintiff in replevin 
did not prosecute his suit with effect; 
—a plea, stating the writ of inquiry and 
judgment to recover the arrearsrf>f rent, 
found*under 17 Car. 2, is no bar to the 
action on the bond, and is bad on gene¬ 
ral demurrer ; it not shewing that any 
execution Lad issued on the judgment, 
or that the sum recovered had been 
levied and paid to the avowant before 
action brought. Tumor v. Turner, 

4 Moore 606. 

6. Plea in bar to an action of re¬ 

plevin, “ that long before the said time 
when, on, &c., at, &c., the 

defendant demised the locus ia quo to the 
plaintiff;”—Replication, “that long be¬ 
fore the said time when, &c., to wit on, 
&c., at, &c., the delendant did not de¬ 
mise wKw/o et forma —on demurrer, that 
the replication was a negative pregnant, 
and made the day and place of the de¬ 
mise, which were immaterial, part of the 
issue;—Held, that the words “ before 
the said time when, were the 

material part of the traverse ; and proof 
of a demise at any time before the dis¬ 
tress, would maintain the action ; and 
that the day and place subsequently 
mentioned were immaterial. Cuf v. 
Coster, 1 Dow. & Ryl. 42. 

S. C. 2 Chit. 296. 

7. To a declaration of replevin for 
taking the plaintifTs goods, the defend¬ 
ants avowed that one T. P. for two years 
next before and ending on the 6th 
■dpril, 1819, and from thence until, &c., 
was tenant to them, by virtue of a de¬ 
mise to him made, at the yearly rent o) 
298/., payable half-yearly; and that one 
year’s rent being due from him to them, 
on the day aforesaid, they well avowed 
the taking, &c.,—Plea in bar, that one 
JV, P., before the making of the demise 
in the avowry mentioned, and before 
the defendants had any thing in the 
pfemises, to wit, on the 6th April, 1815,^ 
was seised thereof in fee; and being so 
sciseft, demised the same to the plaintiff, 
to hold to him for one year, and so from 
year to year, so long as they should re¬ 


spectively please, at the yearly rent of 
20L That JV . P, being so seised, the 
plaintiff entered under the deihise made 
to him, and so remained until the said 
time when, &c.:— That JV. J*., being 
entitled to the reversion, on the determi¬ 
nation of the demise to the plaintiff on 
the 1st December, 1815, demised the 
premises to .T. P. for fourteen years, at 
the yearly rent of 298/., payable half- 
yearly :—That after the making that 
demise, and, during the continuance of 
the plaintiffs, W. P, conveyed the pre¬ 
mises to the defendants in fee; and that 
they had nothing therein at the time of 
making the distress, except by virtue of 
that conveyance, and subject to the pre¬ 
vious demise to the plaintiff;—^Tbat 
T. P. did not enter under the demise to 
him; but that the plaintiff was in pos¬ 
session by virtue of that made to him, 
and held the same of the defendants, as 
assignees of W. P., and paid them the 
yearly rent of 20/. so reserved under 
that demise, which w^as still subsisting 
and undetermined;—That none of that 
rent was in arrear from the plaintiff; but 
that all arrears thereof were paid at the 
time of the distress, and diat the de¬ 
fendants took the plaintiff’s goods of 
their owm wrong:—without this, that 
T. P., during the whole or any part of the 
time in which the rent in the avowry 
was alleged to be in arrear, held as 
tenant to the plaintiff, otherwise than as 
in the plea was alleged.—Replication, 
that T. P., during the whole of the 
time in which the rent in the avowry was 
alleged to be in arrear, held as tenant 
to the defendants, as they had in their 
avowry alleged. — Special demurrer 
thereto, assigning for causes, that the 
defendants had not traversed the making 
of the demise by W. P. to the plaintiff 
or the continuance thereof; or that the 
plaintiff, when the arrears of rent for 
which the distress was made, held the 
premises by virtue of that demise;— 
and that it was not alleged, that such 
demise had ceased, nor was it shewn 
that any of the rent reserved under it 
remained unpaid ; ' nd that the defend¬ 
ants had not taken issue on the traverse 
offered by the plea in bar, nor suffi¬ 
ciently denied, confessed, or avoided 
the matters therein alleged:—that no 
proper issue was taken by the replica¬ 
tion; and that it attempted to put in 
issue a fact immaterial, and not issuable 
with relation to the matters in the said 
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plea.—The Court overruled the de¬ 
murrer, as the replication put the mate¬ 
rial point* in issue between the parties, 
viz. whether T. P. held under the de¬ 
fendants, as stated by them in their 
avowry ; and as the facts alleged in the 
plea in bar, previous to the traverse, 
were matter of inducement only. Upton 
V. Cvrtis, 5 Moore 201. 

IV. EVIDENCE. 

1. An avowry, first, by TV. and T. 
for rent due to them from the plaintilT, 
as tenant to them; secondly, by TV, 
and T. and Anne his wife, in right of 
the said Anne, for rent ’ue to W, and 
T. and Anne his wife, in right of the 
said Anne, from the plaintiff, as tenant 
to TV. and T, and Anne his wife, in 
right of the said Anne, —are supported 
by evidence of an attornment from the 
plaintiff to IV. and 7\ and Anne his 
wife; where the avowai.is proved an 
attornment made by the plaintifij after 
ejectment brought against him seven 
years before the commencement of the 
replevin suit, during which period it did 
not appear that rent had been de¬ 
manded. Gravemr v. IVoodhause, 

1 Bing. S8. 

2. A declaration in debt by the as¬ 
signee of a surety-bond in replevin, set 
out the condition ; which was, tliat “ if 
11 . appeared at the then next County 
Court, and there prosecuted his suit 
without delay, against J., the bond to 
be void.—Averment, that JB. did not 
appear, &c.”—Pleas, first,non e.v# factum, 
and issue thereon *, secondly, tnat “ B, 
did appear and prosecute, &c. and 
thirdly, that “ B. did appear at the 
then next County Court, and prosecute, 
&c., and which said suit is still depend¬ 
ing and undetermined.” —Replication to 
the second and third pleas:, traversing 
the appearance and prosecuting of the 
suit, but not traversing the allegation 
that the suit was still depending and vn- 


IV. V.] Proceedings, ioh€''e stayed. 

determined, and issue on the replication: 
—Held, on theejp pleadings, that an 
agreement (which was made a rule of 
Court) between the plaintiff and the 
principal to stay all proceedings in the 
replevin, upon payment by the latter of 
a certain sum of money, each party to 
pay his own costs, was admissible in evi¬ 
dence to negative the allegation in the 
tliird plea that the suit was still depend¬ 
ing and undetermined; and that the surety 
was not discharged by such agreement 
after bseach by the principal, but was 
liable for such sum as appeared upon a 
reference to be due. HMett v. Mount- 
stephen, 2 Dow. & Ryl. 343. 

• 3. In an action of replevin by an im- 
der-tenant against a landlord, who, 
towards discharging the rent due from 
his tenant, distrained, as bailifl’ of his 
tenant, for the amount of rent due from 
the under-tenant to the tenant:—Held, 
that the tenant was not a competent wit¬ 
ness to prove the amount of the rent uue 
from the under-tenant. Upton v. Cur¬ 
tis, 1 Bing. 210. 

4. But, where in replevin by A. for 
growing crops, the issue was whether A. 
and B. were joint tenants to C. of the 
land on which the distress was made:— 
Held, that B. might be examined as a 
witnets to disprove the joint tenancy, 
he not being liable to costs;—at all 
events, he might be examined on the 
roire dire as to his interest in the event of 
the suit. Bunter v. IV^arre, 

3 Dow. & Ryl. 106. 
S. C. IB.&C. 689. 

V. PROCEEDINGS, WHERE STAID OR 
SET ASIDE. 

1. Where an avowant in replevin 
carried down the issue to trial without 
adding the similiter to the plea in bar,— 
the Court of C. P. set aside the verdict 
for irregularity, but without costs. Gnf 
jith v. Crockford, 6 Moore 51. 


RESCUE. 


1. If A., under a pretence of a pur¬ 
chase, obtains possession of B.'s goods 
with a preconceived design not to pay 


for them, and absconds to avoid « suit 
for the value, and the sheriff seizes 
such goods in execution immediately 
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after the delivery to A .; it seems that 
Ji, may lawfully rescue them out of the 
hands of the shcrifl*even hy stratagem ; 
but the validity of the purchase by A. 
is a question for a Jury, as it depends 
upon whether the vendee had obtained 


possession of the goods with a precon¬ 
ceived design not to pay for them. 
Bristol (Ear!J v. fVihmorc, • 

2 Dow. & Ryl. 755. 
S. C.1B.& C. 514. 


RIOT. 

And see also tit. Hundred. Ante, page 150. 


1 r Where hustings erected at the cx- 
jrensc of the candidates at a contested 
election, were <laniaged by a riotous 
assembly, and were afterwards repaired 


at their expense:—Held, tliat no action 
could be maintained at the suit of the 
returning otficer against the hundred. 
Allen v. Ayrc, 3 Dow. & Ryl. 96. 


RIVERS. 

See also tit. Evidence. IX. («) Ante, page 128. 


1. An Act of Parliament, authorizing 
persons to repair and cleanse a naviga¬ 
ble river, does not authorize them to 


make a passage to a new wharf on such 
river. Partheriche v. Mason, 

2 Chit. 658. 


SCIRE FACIAS. 


I. 


WHERE NECESSARY, 
now SUED OUT - 


AND 



II. ON RECOONIZANCES AGAINST 

BAIL ----- - J 

III. TEEADINOS IN - - - - 234 


signed, still tliat it was not necessary to 
revive such judgment by scire facias be¬ 
fore execution, as the defendant attempt¬ 
ed to delay it by filing the bill for an in¬ 
junction. Powisv. Poxvis, 

6 Moore 517. 


I. WUERE NECESSARY, AND HOW SUED 
OUT, 

See BudJelcfi v. Shaffo, 8 Taunt. 434. 

Ante, page 120. 

1. A scire facias is necessary whcl’e 

an ekgit has not been awarded within a 
year and a day after judgment. Rutland 
V. NexcnJmm, 2 Chit. 384. 

2. Where the defendant had suftered 
judgment hy default in an action of 
debt on bond conditioned for the per¬ 
formance of covenants and payment 
of costs in Chancery, and afterwarda| 
filed a bill,for an injunction;—Held, 
that although the plaintiff delayed exe¬ 
cuting a mit of inquiry more than a 
year after interlocutory judgment was 


II. ON RECOGNIZANCES AGAINST BAII.. 

1. In order to fix hail, the capias ad 

satisfaciendum must be left four days in 
the public book in the sheriffs office, 
and not in die secret book. Hutton v. 
Tieuhen, _ 2 Chit. 102. 

S. C.% M. & S. 328. 

2. And a second writ of scire facias 

against bail, not having lain in die she¬ 
riff’s office four whole days, exclusive of 
the day on which it was lodged, the re¬ 
turn day, and an ii!.ervening Sunday :— 
was held to he irregular. Dicas v. 
Perry, ' 2 Dow, & Ryl. 869.' 

3. 'Where the principal became bank¬ 
rupt, and on the same day that he ob¬ 
tained his certificate, but before the 
rising of the Court, the bul were fixed 
on a scire facias: —‘Held, that the bail 

2 n • 
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Iiad, till the rising of the Court on that 
day, before they could be properly fixed; 
and on payment costs, the Court or¬ 
dered an vxmu retur to bo entered on tlio 
bail piece. .Io/uimhi v. Litisey, 

U Dow. & Ryl. .'585. 
S. C. 1 B. & C. 247. 

III. ri-EADINGS IN. 

1. Though the original action was for 
damages, it is not demurrable in a re¬ 


plication in scire facias against bail, to 
pray judgment o& debt aiul damages, 
line V. line, 2 Chit. 322. 

2. Where a writ of scire facias bad 
been issued irregularly, to 'which an ap- 
])earancc was entered ; and the plaintiff 
having delivered a declaration, to w'hich 
a plea was filed pending a motion to 
set aside the writ:—Held, that the de¬ 
fendant’s plea wa.s a waiver of tlic irre¬ 
gularity. Shmam v. Gregory, 

1 Dow. h Ryl. 181. 


SEQUESTR ATION.—See Execution. 


IV. Ante, page 1.3,2. 


SESSIONS. 


I. JURISDICTION OF - - - - '2.34 

II. ORDERS OF, WHEN <il\\SIIEI>'* ib. 
HI. SPECIAL CASES, IlOW STATED - ib. 

IV. APt’EAL TO, WHEN AND HOw") 

MADE - - - - .3 


1. JURISDICTION OF. 


See also Ante, tiis.-^ 




County R4te, 
page 91. 

M AN DAM u s .passim. 
page 182. 


1. The Court will not interfere with 
the practice of the Court of Quarter 
Sessions, unless it appears to be mani> 
festly wrong or unjust. Rex v, Essex 
(Justices,) 2 Chit, 385. 


II. ORDERS OF, WHEN QUASHED. 


Sec also tits. 


..County Rate, Ante. 

Highways. II. Ante. 

page 148. 

Poor. IV. (5) 2, Ante, 
page 208.. 


1. 'Where the (Quarter Sessions, on an 
appeal, without hearing <he merits, 
qiiadicd a conviction of the defendant 
under the statute .39 & 40 Geo. S, 
c. 100, s. 4, for a defect in form, subject 
to the opinion of the Coart of King’s 
Bench ujion the point of form^-Held, 
on tlie removal of the order by certio^ 
ran, that the orddr quashing the con¬ 


viction mi gill be quashed, and t’'c ap¬ 
peal sent down to ho tried on the 
merits; although there was nothing on 
the face of the proceedings to shew (hut 
the conviction was quashed for form, 
or that t](e Sessions desired the o]>i- 
nion of the Court upon tlie point, licx 
V. Ridgwi/, 1 Dow. & Rvl. 132. 

S. C. 5 B. & A. 527. 


III. SPECIAL CASES, HOW STATF.D. 

» 

1. Where one question alone is sub¬ 
mitted to the Court of King's Bench by 
the Sessions, tl>at Court will not consi¬ 
der any other questions. Rex v. Guild¬ 
ford, 2 Chit. 284. 


IV. APPEAL TO, when AND IlOW MADE. 


Sec also tits. 


"Inclosure Act.s. Ante, 
page 151. 

Poor, I. (5) Ante, page 
202 . 

- 11. (f) Ante, page 

.20.3, 


I - IV. (5) Ante, page 

L 208. 

1. The statute 12 Geo. 2, c. 28, s. 5, 
against deceitful gaming, requires rea¬ 
sonable notice of appeal to the Sessions 
against a convicUon; but such notice 
may be parol, or in writing; and Hs 
reasonableness as to time is for the 
Justices at Sessions to determine. Rex 
V. Surrey (Justices,) 

1 Dow. & Ryl. ] 60. 
s. C. 5 B. & A. 5.19. 



Ajtpval to. 

!i. The statute 18 f/eo. 3, c. 25, s. 5, 
gives an appeal to the Sessions against 
liic allowance by twb Justices, of con¬ 
stables’ accounts, “ iw cffAc //le oi critrr 
or uvcrsccrii shall find that the parish or 
township is aggrieved thereby :”~Hehl, 
that the right of iijipeal cannot be exer¬ 
cised by one overseer without the con¬ 
sent or concurrence of the majority. 
Hr,v V. Lancashire f.Juslicrs.) 

5 ^5. & A. 755. 

S. C. nanihtr .r v. Marx hcsicr (.hts- 
(ices,) 1 Dow. fk ll;|rl. 45-1*. 

3.•Where an appellant parish gave 
notice before Michaelmas Sessions that 
they would enter at these Sessions and 
respite, and try their appeal with efloct 
at the following Sessions ; and in the 
mean time a ncgf>tiation had taken place 
with the' respondents as to the settle¬ 
ment of the jiaupcr, but vvithoiil any 
determination;—Held, that it was ne¬ 
cessary to give a fresh notice of apperd 
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for tlie following Sessions, to entitle the 
a^mellants to be heard. Rex v. Essex 
(.nistices,) 2 Chit. 385. 

4. By the statute Geo. 3, c. 68, 
s. 5, the notice of appeal in a matter of 
bastardy must specify Ihe ceiitsc and mat¬ 
ter of such appeal. Where, ilurefore, 
a notice given by the reputed father of 
a bastard child of his intention to appeal 
againsb an order of filiation, merely 
stated that he intended to prosecute an 
.appetd against an order of filiation, 
whereby lie was adjudged to be the 
father of a female bastard child, born 
on the body of E, 71., and chargeable to 
the parish of .S'., pursuing the words of 
the order, without specifying the parti¬ 
cular grounds of appeal :—Held, that 
the notice of appeal was insufficient. 
Rex V. Cloticcilcrshirc (Juslien,) 

2 Dow. & Ryl. 42G. 

S. C. iiomiHc Ih.v V. (hjordskirc (Jus- 
tires,j 1 U. A €. 27V. 
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.'iE'l’-OFl- 


I. WHEKi; ALi.owKO - - pagc 235 

II. l:y AM) AOAINST rAnTICULAK } 

. J- 2.)(> 

I'iillSOX.S - - . - - j 

(a) Fiictois - - - - - ib. 
(A) Assignees of liankrujits - ib. 

III. COST.S AXn JinXIMENTS, ) 

W'lIEKl, SET OFT - - - | 

IV. PJ.EADINOS AND EVIDENCE - - ib. 

V. NOTICE, EFFECT OF - - - 237 


I.*WHERE AMD WED. 

1. Where the hankers of A., for several 
years before his death, had been in the 
habit of accommodating him witli a loan 
of lOOOZ. upon the security of his pro¬ 
missory note, which was renewed every 
three months, and which they dis¬ 
counted and placed its amount to his 
credit as cash paid in by him, and de¬ 
bited him on tlie other side with the 
dj^count; and A., a she't -time prior to 
his death, accepted a bill drawn by li. 
on A. for 467/.,payable at his bankers; 
whicfi bill having been paid away by 
■B., was discounted by the bankers for 


a holder who did not indorse it, and the 
bankers were the holders when it be¬ 
came duo; .aiKl on the morning of it.s 
hecomiiig due, and before the arrival 
of the post, the "bankers having then in 
their hands 1421/. of A.’s money, wrote 
off the bill to the debit of his account; 
and the same day’s post informed them of 
A.’s death two days before; and they call¬ 
ed upon R. to pay, who paid them 40/. on 
account of tlie bill, on u representation 
from them that 40/. would be wanting 
to make A.’s account right; and at this 
time, the last promissory note for 1000/. 
given by A. to the bankers, had fifty- 
three days to run; but they immedi¬ 
ately entered that note, as well as the 
bill of exchange, to A.’s debit, allowing 
on the other side a reba5,e of discount 
for the time the note had to run: 
the executors of A. having, before 
the fifty-three days expired, sued the 
bankers for the bt'ance in their hands 
at the time of his death:—Held, that 
they might set off against die demand of 
the executors the 467/. written upon 
the bill of exchange, but not the lOOOl. 
on the promissory note. Sogerson v. 
Ladhroke, . ' 1 Bing. 03. 
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II. BY AKI> AGAINST I'ARTICUtAR 

PKBSONS. 

(ft) Factors. 

1. Where the plaintiff, an auctioneer, 
sued for the price of goods sold by him 
as such, the defendant may set-off a 
debt duo to him from the principal ven¬ 
dor. Jarvis v. Chappie, 2 Chht. S87. 

(h) Assignees of Bankrupts. 

1. In an action by the assignees of an 

assured bankrupt, against an under¬ 
writer for a loss which happened after 
the bankru])tcy;—Held, that the latter 
might set-off a sum due to him fir pre¬ 
miums on the balance of accounts be¬ 
tween the bankrupt and himsell’. Ora- 
ham V, HvsscH, 5 M. S. 498. 

2. Where ,JD. and another purchased 
goods of two lamdon houses, and shiji- 
ped them u|K)n speculation to a foreign 
port in the name of (\, and not wishing 
to appear as principals -in the transac¬ 
tion, represented to the Ijondon houses, 
and to the consignees abroad, that V. 
was the principal, and that they acted 
merely as his agents; and after the ship¬ 
ment, the London houses made advances 
to D. and his partner, as the agents of 
C., on account of the goods, the. pro¬ 
ceeds of which remained in the hands of 
the consignees abroad; and C. also ad¬ 
vanced money to D. and his partner, 
who afterwards became bankrupts, and 
at the date of the commission were in¬ 
debted |o C. for such advances:—Held, 
in an action by the assignees for money 
had and received, that C. had a right to 
retain the proceeds of the goods as a 
set-off for money advanced to the bank¬ 
rupts, it being a case of mutual credit 
witlnn the statute 5 Cco. 2, c. 30, s. 28. 
Jlasum V. Gato, 1 Dow. & llyl. 530. 

6'. C. 5 B. & A. 861. 

3. A guarantie is merely a contract 
to indemnify upon a contingency, and 
being in the nature of a claim for un¬ 
liquidated damages, cannot form the 
subject of a mutual credit under 5 
Geo. 2, c. 30, s, 28. Sampson v. Bur¬ 
ton, 4 Moore 515. 

III. COSTS AND JUDGMENTS, WHEEE 

SET-OFF. 

See Cok'd. V. Birt, 2 Chit. 394. Ante, 
page 84. 

I. .4. brought an action of use and 
occupation against JB. and recovered a 
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verdict; and B. afterwards commenced 
an action of trespass against A. for 
seizing his cattle for rent due, and A. 
suil'ered judgment by default; and on a 
writ of inquiry B. received 1 1. more in 
damages Uian A. had obtained in his 
action :—Held, that the costs of the one 
might be sot off against the other, al¬ 
though it appeared that A. was insol¬ 
vent, and that his attorney would be 
thereby deprived of his security for 
costs. Lomas v. Mellor, 5 Moore 95. 

IV. PLEADINGS AND EVIDENCE. 

]. W'liere a declaration in assumpsit 
stated that in consideration that the 
plaintiff, for the accommodation, and at 
the request of the defendant, would ac¬ 
cept certaiti bills of exchange, and 
would deliver them so accepted to the 
Jefen<bnt, in order that he might nego¬ 
tiate the same fur his own hcnelit; the 
defendant undertook to provide noney 
for the payment of the bills as they be¬ 
came due, and to indemnify the jilaintiff 
from any loss or damage by reason of 
the acceptance thereof;—and assigned 
for breach, that the defendant did not 
provide money for the bills, nor indem¬ 
nify the plaintiff from damage, by 
reason whereof, the plaiutilf, as acceptor, 
was forced and obliged to pay to the 
holders of the bills certain sums of 
money, with interest, charges, and ex¬ 
penses:—Held, on demurrer, that as the 
plaintiff might be entitled on this decla¬ 
ration to recover special damage, a set¬ 
off was not a good plea. Hardcastlc v. 
Netherwood, 5 h. & A. 93. 

2. Where damages are unliquidated 

and there is no mutuality, there cannot 
be a set-off:—therefore, where the plain¬ 
tiff declared in covenant for a total loss 
on a policy of assurance Verted in his 
own name, and averred the interest in 
one count to be in liimself, and in ano¬ 
ther in himself and others; to which the 
defendant pleaded tliat a less sum was 
due on the policy than for a total loss, 
and set-off monies due to them on the 
plaintiff’s bond, which was made to 
them before they had notice that any 
other than the plaintiff was interested in 
the policy:—Held, that tliese pleas were 
ill. Grant v. liopal Exchange Assurance 
(Comyanp,) 5 M. & S. 439. 

3. In an action of covenant f^r not 

indemnifying a person against taxes, no 
pica of set-off can be sustained. Cooper 
v, Robinsm, 2 Cliit, 161. 
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4. In an action of covenant the defend- ^ 
ant should jdead a s^et-off, and having 
pleaded non cht factum, and given notice 
of sot-off, he cannot avail himself of it. 
Oldnsha’iCV, Thompson, 2 Chit. 388. 

5. A plaintifl’in replevin cannot plead 

in bar a set-off to an avowry for rent. 
Lui/cocic V. TufntH, 2 Chit. 531, 

S. P. Sapsfurilv. Fletcher, 5 T. R. 512. 

C. Tile tidting a debtor in execution 
on a judgment, may be replied to a plea 
of set-off on such judgment. Taj/for v. 
iVutep, 2 Glut. .303. 

7. (3n a plea of non assutnpiit, and i 
notice of set-off given to an action for 
goods sold and delivered, a witness was 
called to ^irovc a conversation with the 
plaintiff, in which the latter proposed to 
refer the matters in dispute between him 
and the defendant tti the arbitration of 
the W'itncss; but this being refused, the 
plaintitf admitted that he had received 
on account of the defendant 800Z., which 
sum was more than sufficient to cover 
the demand in the action: — Held, 
that this conversation was admissible in 
cvidi'Ticc under the notice of set-off, and 
ought not to have been rejected as an 
otter of compromise ;,aUhough the plain¬ 
tiff expressly requested the witness to 
state the conversation to the defendant, 
to induce him to come to a compromise. 
Thomson v. Austen, 2 Dow. & Ryl. 358. 

V. NOTICE, EFFECT OF. 

1. Where, in an action by the assig- 


V.—SEWERS.] 

nee of an insolvent debtor, for goods 
sold and delivered by the insolvent, the 
defendant relied on p, set-off; and 
in the notice delivered by him, he set 
out a compo.sition-deed of assignment 
by a former creditor of the defendant to 
the insolvent, in which there was a cove¬ 
nant by the latter, guaranteeing to the 
dcfeiid^t the payment of a dividend 
agreed to be jiaid on that occasion; and 
the notice also statad as other grounds 
of sei-ofl) money had and received, afid 
on an account stak'd; but in the parti¬ 
cular of the set-off, the defcndtint stated 
the subject matter to be a sum of 34/., 
“ the .amount of the tvvo several divi¬ 
dends of five rhillings in the pound upon 
a debt of 68/. due from Simon Pain to 
the defendant which said dividends are 
directed to be paid by the said T. L. 
Fain, as in the said notice of set-off 
I>articularly mentioned—Held, that the 
particulars of such set-off confined the 
defendant to proof of the demand under 
the covenant in the deed of assignment, 
as the sole ground of his defence ; ami 
precluded him from giving evidence of 
satisfaction of the demand of Pain, 
either by money had and received, or 
on an account stated, according to the 
terms of the notice of set-oflT, or by any 
other means. Andrews v. Bond, 

8 Price 213. 

Qua-re — Whether a notice of set-off 
was necessary in such a case. 

8 Price 213. 


SEWERS. 

Sec Anonpmous, 2 Chit. 137. Ante, page 74. 


1. Whore the owner of marsh lands 
was bound by the custom of a sewage- 
level to repair the sea walls abutting on 
his own land, and by an extraordinary 
flood-tide the wall was damaged ;—the 
Court refused to grant a mandamus to 
the Commissioners of Servers to re¬ 
imburse him the expense of the re¬ 
pairs ; it appearing by affidavit that the 
wall had been previously presented for 
being in bad repair, and was out of re¬ 
air at the time the accident happened: 
or can the other laud-owners in the 
level be called upon to contribute to the 
roi«iirs of such wall. Rex v. Essex 
(Commissioners of Sewers, J 

2 Dow. & Ryl. 700. 
S. C. 1 B. & C. 477. 


2. A decree by the Commissioners of 

Sewers, is not conclusive against the 
party assessed for the payment of a 
rate, and who resides within the district 
over which they have jurisdiction; but 
such party may prove in an action 
of trespass brought by him against one 
of die collectors of the rates, lor taking 
his goods to satis^v such rate, that he 
derived no benefit from the sewer in 
respect of which the assessment was 
made: and such evidence having been 
rejected at Flisi Przus, the Court of C. P. 
granted a new trial. Stafford v. JZaw- 
sto7t, 5 Moore 608. 

3. Where bricklayers, employed by 
the Commissioners of Sewers to repair a 
public sewer, performed the work in 
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such a manner as to occasion a damage 
to a neighbouring house ;—Held, that 
they were, liable to an action; although 
the work itself appeared to be performed 
in a skilful manner. Jonex v. Bird, 

1 Dow. & Ryl. 497. 

S. C. 5 B. & A. 837. 

4. A local act of Parliament, enact¬ 
ing that for tlic better and more effectual 
execution of the act, all the lands, &c. 
within a certain ^district (previously 
within the ^iurisdiction of the General 
Commissioners of Sewers,) and the works, 
drains, sewers, &c. thereof, should be 
subject only to the control, &c. and 
jurisdiction of local Commissioners 
thereby appointed, and not to the con¬ 
trol, direction, survey, or order of any 


Duty and Liability. 

Commissioners of Sew'ers; does not dis¬ 
charge the inhabitants of the district 
from their liability to serve on juries at 
the Sessions of Sow'ers, without an ex¬ 
press provision: nor will the Court of 
Exchequer discharge the estreats of finc.s 
imposed by the Sessions, and levied on 
such inhabitants for refusing to attend 
when summoned ; and the mode of pro¬ 
ceeding by which the (picstiou \»as 
brought under the consideration of tlie 
Court, was by a rule to shew cause wliy 
the estreats should not;, be discharged; 
—the C!ommi.ssioners of Sewers having 
refused to join in framing an issue to 
enable the parties to try the question at 
kiw. Ex yarte Otaxt, 9 Price 117- 
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HI. EVIDENCE IN ACTIONS AGAINST 241 j 

IV. SETTING ASIDE AND STAYING 7 . 

PROCEEDINGS AGAINST j * ‘ 

V. PEES - ------ 242 


I. PUIVILEOE AND PROTECTION. 

Sec also tit. Escape. Ante, page 122. 

1. The Statute 4 A me, c. 16, s. 20, 

does not affect the action on the bail- 
bond when brought by the sheriff’; and 
therefore he may sue on it in any Court, 
and is not restricted to that in which the 
original action is brought. Yorke v, 
Ogden, 8 Price 174. 

2. Where a sheriff or his deputy neg¬ 
lects to enter a plaiiit in replevin in the 
County Court for damage feasant, the 
Court of K. B. will not compel him 
to do so on motion. Ex parte Bm/Ic, 

2 Dow. & llyl. 1 


II. DUTY AND LIABIEITY OF. 

(a) On Arrests. 

See tit. Escape. Ante, page 12t;. 

Sec also Coliins v. Snuggs, C Moorc 111. 
infra. 

1. Where a sheriff* knowingly ar- 
*'csts a person sued by a wrong name, 
he becomes a trespasser; and, if he has 
taken a bail-bond, he is liable to an at¬ 
tachment, if bail above be not iicrfected. 
Rex V. Middlesex (Sheriff,) 2 Chit. 357. 

(6) On return of Writs. 

See Ammynums, 2 Chit. 392. Post, 
page 242. 

1. The Court will not direct a .sheriflT 

as to the disposal of property remaining 
in his hands which has been seized un¬ 
der an execution, towards the payment 
of a fine imposed on the defendant con¬ 
victed of a blasphemous libel; but if 
the slicriff'has made an improper return, 
it may be quashed on motion. Hex v. 
Carlisle, 1 Dow. & Ryl. 474. 

2. Where a sherifiTs officer, on arrest¬ 
ing^ defendant, took five shillings from 
him with a promise to pay the remain¬ 
der of what was usual at a futuie day, 
and allowed lym to go at large without 
taking a bail-bond, without the plaintifPs 
assent; he cannot be surrendered in dis¬ 
charge of his bail; and an attacbrient 
having issued against the sheriff’fev not 
returning the writ, it cannot be set aside: 
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nor will the Court of C. P. relieve him 
by allowing him to jyrt in and justify 
bail. Collins V, Snwggs, 6 Moore 111. 

3. Where a sheriff returned to a writ 
of^dcri facias, that he had money in his 
hands ready to pay over to the plaintiffs; 
whereas, it had been paid over, through 
the misconduct of his officer, to the soli- 
i-itor of a commission of bankruptcy, 
issued against the defendant, (the origi¬ 
nal debtor,) and under which commis¬ 
sion one of the plaintiffs was appointed 
assigi\pe, who knew and did not object 
to such payment;—Held, that this 
amounted to an assent on the part of 
such plaintiff to ratify the payment, and 
consequently, that the sheriff was no*t 
liable to pay over to the plaintiffs the 
sum which he had stated to have re- ] 
ceived for them in his return to the 
writ. Tomlinsmiv. Shijnn, 

4 Moore 505, 

4. Where the plaiutiiV 'vithdrew his 
execution under a consent from the de¬ 
fendant that there should be a fresli levy 
if the debt were not paid within a given 
time; and the defendant’s goodshaving 
been seized under a subsequent execu¬ 
tion, the plaintiff placed his warrant in 
the hands of the officer under the second 
execution, the defendant having become 
bankrupt, and left in the possession 
of the assignees all the effects remain¬ 
ing, after satisfying the second execu¬ 
tion, to the exclusion of the plaintiff;— 
the Court of C. P. would not compel the 
sheriff' to return the plaintiff’s writ till 
lie should have been indemnified by the 
proper parties. Burr v. Freethy, 

1 Bing. 71. 

5. ■ The Court enlarged a rule for 

time Tor the sheriff to return the writ, 
though thtie was only an affidavit that 
a commission of bankruptcy bad issued, 
and that the sheriff was fearful the act 
of bankruptcy was before tine levy. 
Ammi/moiis, 2 Chit. *04. 

G. Sheriffs, or their under-shcriffii, 
were ordered in future by the Court of 
Exchequer to return all writs and pro¬ 
cesses issuing out of the King’s Rejnom- 
hrancer’s Office, against the King’s 
debtors, within seven days from the re¬ 
turn-day; and to be apposed at least 
four days before the Hst day of the 
in which they are returnable, and 
to be examined at least one clear day 
befofe such apposal, by the sworn clerk 
to whose revision such writs and pro¬ 
cesses shall belong, on pain of being 
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taken into custody for contempt. Reg. 
Gen. H. T, 1 & 2 Geo. 4, 9 Price 86. 

7. And in that Court, if the rule to 
return the writ expires in vacation, the 
sheriff must return it at the expiration 
of the rule, or an attachment may be 
moved for on the first day of the next 
Terra, as in the Common Pkas; because 
the office of the Exchequer li open during 
the vacation. Smith v. Blyth, 

9 Price 255. 

8. \7herc a sheriff, having taken pos¬ 

session of goods under a^feri facias was 
served with notice by a person claim¬ 
ing the goods under an assignment not 
to levy, and threatening an action, and 
the plaintiff’having refused to indemnify 
him, he applied to that Court for time 
to make his rotiirn, until the right to 
the goods should be determined be¬ 
tween the parties, or an indemnity given; 
they granted a rule to shew cause, but 
afterwards discharged it, giving the 
sheriff ten days to make his return. 
Etchells V. Lorutt, 9 Price 54. . 

9. The Court refused to grant an at¬ 
tachment against a sheriff for not selling 
goods under a venditioni cxpojias, where 
he had returned he could not sell for 
w.int of buyers. Ammymous, 2 Chit. 390. 

10. And a sbcciff having returned 

a levy under a writ of feri facias, can¬ 
not return to the venditioni that he has 
sold the goods but detains the money for 
another party, under a prior writ of 
execution ; and the Court of Exchequer 
will quash such a return on motion. 
Rorvev. 'J’app, 9 Price 617. 

11. Where the sheriff returned to ji 

capias issued by the plaintiff against thj 
defendant, who was in custody and 
afterw’ards escaped, “that, he had taken 
the defendant, whose body remained in 
the prison of, &c.;”—the Court of C. P. 
refused to permit him to amend the re¬ 
turn by striking it out and making ano¬ 
ther according to tlie fact; as it was in 
point of substance 'correct. Ihbotsun v. 
Tindal, 1 Bing. 156. 

(c) Under a .'•ale hy Fieri Facias, 

See Execution. III. (5) (<:), Ante, page 

131. 

See also Bristol ('EarlJ v. Wilsmore, 2 

Dow. & Ryl. 755. 5. C. 1 B.& C. 

514. Ante, page 238. 

1. A writ offeri facias having issued 
against a debtor at the suit of one credi¬ 
tor, and before it was executed, the 
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attornics of another creditor obtained a 
warrant upon another Jicri facias from 
the samd sheriff, directed to their clerk, 
and executed it before the prior execu¬ 
tion was put in-Held, that the attot” 
nies were liable to the sheriff (who had 
znsiQo a return that he hstcl levied the 
money under the first writ, and had in 
fact paid the amount of the debt to the 
creditor,) to refund the money levied 
under the second execution, in an action 
for money bad and received to his use, 
Sawlev, Pavnter, 1 Dow. & Ryl. 307. 

2. If a sheriff legally take goods in 
execution, the proprietor of which after¬ 
wards becomes bankrupt, and the she¬ 
riff sells at one t!me, after ^he bank¬ 
ruptcy, enough to satisfy thaf execution 
as well as another, which was delivered 
to him after the bankruptcy, such sale 
is void, and tlie bankrupt’s assignees 
may recover in trover for such of the 
goods as were sold after the sheriff had 
raised a sufficient sum to satisfy the first 
execution. Stead v. Gascoigne, 

* 8 Taunt. 527. 

3. The vendee of a growing crop of 

grass, who is in possession of the field, 
for the purpose of making it into hay, 
may maintain trespass against a sherifi, 
if, when cut, the close be entered, and 
part of the grass carried away by a per¬ 
son who has purchased the grass of a 
bailiff of the sheriff, who had seized 
and sold it under a feri facias against 
the original vendor; where the person 
actually entering, claims under the sale 
of the sheriffs bailiff, and carries off the 
crop by his authority. TumpkimoH.,v. 
Russell, 9 Price 287. 

(c) In bringing in the Body. 

Sec Blachford v. Hawkins, 1 Bing. 181. 

Ante, page 47. 

1. In general, the demand of a plea 
is a waiver of the justification of bail; 
but after the time fox putting in and 
justifying bail had expired, (one of the 
bail having been rejected,) and time wfij 
given to add and justify i^olli4f 
out prejudice to the ]^laintiff in his 
proceedings, and in the interval he de¬ 
manded a plea:—Held, that an attach¬ 
ment against the sheriff for not bringing 
in the body was regular, the added bail 
P *ot having justified within the time for 
, '/hich indulgence was given:—Hdd 
“‘tso, that the proceedings as to the 
ttachiheitt, though late, were regular' 


against the new sheriff, notwithstanding 
the original process was executed by '• 
the old one. Rex v. I^ondon (Sheriffs,) 

1 Dow. & Byl. 163. 

2. Where the plaintiff sued out an 
original against the defendant in a 
wrong name, the prmcipe being right, 
and the defendant put in bail in his 
right name; the Court set aside an_ 
attachment obtained against the sheriff 
for not bringing in the body; but with¬ 
out costs on cither side. Boswell v. 
Atkins, 2 Chit. 56. 

S. But an attachment against ffie 
sheriff in such a case cannot be set aside 
on the ground of delay; unless there 
have been gross laches on the part of 
the plaintift* to the prejudice of the 
sheriff. Rex v. London (Sherijf's,) 

2 Chit. 58. 

4. Where the plaintiff assigned cer¬ 
tain debts owing him, to a trustee, in 
trust for a third person, one of which 
was owing from the defeudunt, and 
under which he was arrested; and 
whilst he was in custody of tlie sheriff, 
the plaintiff gave the latter notice that 
he had assigned the debt due from the 
defendant to him, and afterwards autho¬ 
rized the sheriff to discharge the defend¬ 
ant out of custody, the debt and costs 
being satisfied; and the trustee after¬ 
wards produced the assignment from 
the plaintiff to him at the sheriffs office, 
and ordered the sheriff not to discharge 
the defendant, but he did so; and on 
being ruled to return the writ, returned 
that he took the defendant, and safely 
kept him in custody until the plaintiff 
discharged him, whereupon he permitted 
him to go at large:—Held, that the 
sheriff could not afterwards bo ruled to 
bring in the body of the defemlant, as 
the plaintiff might have bis remedy, if 
any, by an actibn for an escape,‘and 
that the party to whom the debt was 
assigned, should hav® indemnified the 
sheriff for keeping the defendant in cus¬ 
tody* at the time he gave hirn notice of 

assignment. Hookham v. Monck- 
ton, 6 Moore 497. 

5. Where tl»e defendmit was in custody 
at the time a capias issued against'him at 
the suit of the "plaintiff, and afterwards 
escaped; the Court of C. P. refused to 
set aside'an attachment against thesh^iff 
for not bringing in the body, and to 
compel the phratiff to resort to his 
action against the sheriff; on tim ^qpnd 
that thp latter, having taken 



Evidence in Actions agaimt. [SHERIFF. 11. HI. IV.] Setting aside Proceedings. 241* 


bond, ought not to be summarily re¬ 
sponsible by attachment. Ibbotson v. 
'i’indal, * 1 Bing. 156. 

6. A rule nisi was granted for an 
attachment against the slicrifl* whore the 
bail was put in by a new attorney, with¬ 
out an order for the attorney being 
changed. Anonipnous, 2 Chit. 76. 

7. Where an attachment for not 
bringing in the body was obtained after 
a summons to attend before a Judge for 
payment of debt and costs;—Held to 
be irregular; the plaintiff’s attorney not 
haviifg attended at the time. Rex v. 
Middlesex (S/terlfJ 5 B. Sr A. 74.6. 

8. A rule for an attachment against 

an undcz-shcriff for not Jiringing in tlie 
body on the death of the sheriff during 
bis year, under 3 dco. 4, c. 1.5, s. 8, 
is not absolute in the first instance. 
Anotii/motis, 2 Chit. 389. 

9. I'lie sheriff is liable to an attach- 
nicnt for not bringing in the body, if 
the rule for the allowance of bail be 
not served in time; aithongh tlu. bad 
justified after ojrposition of counsel in 
the jiresence of tlie plaintiff's attorney. 
iic.i v M;ddteses (Skerijf,) 2 Chit. 99. 

10. Where there were three defend¬ 
ants, two of whom were sirrcsLcd and 
bailed, and the plaintiff took an assign¬ 
ment of the bail-bonds; and as to the 
third, the sheriff returned non cst iincn- 
tus, —the Court discharged the rule to 
bring in the body. Anonpnous, 

2 Chit. 391. 

11. Where time was given to the 

plaintiff to see whether bail wi re really 
possessed of the property in respect of 
which they professed tlieir ability to 
justify, aud on the day appointed for 
coining up again, the bail being rejected, 
immediately rendered the defendant:— 
Held, that the sheriff was liable to an 
attachment; the notice of render not 
having been served until after the at¬ 
tachment had issued. Rex v. Middlesex 
(Sheriff,) 2 Dow. & Ryl. 225. . 

HI. EVIDENCE IN ACTIONS BY AND 
AOAINST. 

See Glasicr v. Ere, 1 Bing. 209. 

Ante, page 124. 

1. Where an assignment by deed, of! 
a lease of premises taken in execution, 
was made in the name and executed 
under the seal of office of the sheriff by ^ 
bis> onder-sheriff: — Held, that such 
assignment might be proved without 
shewing the appointment of the under¬ 


sheriff, or that he had power by deed to 
execute instruments in the name of the 
sheriff. Doe d. .James v. Brawn, 

*5 B. fir A. 24.3. 

2. In an action against the sheriff for 
not arresting a defendant, proof of the 
indorsement of the officer’s name on the 
writ by a clerk in the under-sherift'’s 
office, is sufficient to connect such 
officer with the sheriff, and shew that 
the indorsement was made with hi.s 
authority, without calling the officer 
himself, or producing the warrant under 
which he acted. Francis v. Neaic, 

fi Moore 120. 
iS. C. 3 Brod. & Bing. 1:^0. 

3. So in an action of debt against a 

sberiflf, to recover penalties for the ex¬ 
tortion of his officer, in taking a larger 
fee than was allowed on the discharge 
of a pcr.son out of custody on giving 
bail:—Held, that the indorsement of 
the name of the officer on the writ, was 
suflicient to connect him with the sheriff, 
without .shewing that such indorsement 
was niudo with his aiuhoriu’. Bowden 
V. lyaithmnn, 5 .\Ioore 183. 

And see Fermor v. Phillips, 5 Moore 
184, («.) Ante, page 122. 

IV. SBTTINO ASIDE AND STAYING 

:'i(ocr,EDiNOs against. 

1. The plaintiff having agreed, on an 
a]>p1ication from the defendant &nd one 
of his bail, to stay proceedings for a 
month, on payment of costs up to a 
certain time, and the costs were paid 
(the agreement being without any no¬ 
tice to the sheriff), and the action not 
having been settled at the end of the 
month, the sheriff’ was attached;—the 
Court refused to set aside the attach¬ 
ment on the application of the bail. 
Rex V. Middlesex ( Sheriff',) 

1 Dow. & Ryl. 3S8. 

2. On a quc.stion whether a regular 

attachment against the sheriff should 
stand as a security, the plaintiff having 
lost a trial; and it appearing that the 
cause which was defended might have 
been sec down for the last Sittings in 
the Terra, wher defended causes arc 
not usually tried,—the Court refused 
to take notice of the latter circum¬ 
stance, and held, that the plaintiff had 
lost a trial, and ordered the attachment 
to stand as a security, .fagues v. Camp¬ 
bell, 1 Dow. & Ryl. 4 .j0. 

S. The Court will not stay the pro¬ 
ceedings in an action for a false return, 
2 1 
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and a dtiit ingus to make a return, aJ- j 
though the plaintiff proceeded by both j 
remedies at the same time. Anonywou't, | 

'Z Chit," 392. I 

i 

i 

V. FE1'.S. i 

} 

j 

For the I'cca of Sherijt 'n Ojficers see 

Arhesx. VIII. Ante, page 22. 

' ■' 1 

I 

1. The .sheriff is not entitled to pound- ' 
age on an execution upon a judgment of i 
non ftroA. Anonymtus, 2 Chit. 333. | 

2. Nor on money seized in the Crown 
debtor’.s possession, under an extent 
against tlie latter.—Nor on money paid ; 
by the sureties of i Crown debtor who j 
has been arrested on Crown process, i 
in order to obtain the release of his | 
person.—And a sheriP' lias no autho¬ 
rity, under an extent, as such sheriff, 
to collect debts due to the Crown 
debtor; and if he receive such debts, 
he cannot make tlitar the ground of a 


charge for poundage on the amount. 
Jlex V. Villcrs, 8 Price 387. 

S. And in an action by an assignee 
of a bankrupt, founded on the statute 
29 EHz. c. 4, against a sheriflf for 
extortion, on executing a lc\ari fa¬ 
cias for a Crown debt issued out 
of the Court of lixchcqucr :— Held, 
that that statute applied only to cases 
between party and party, and that 
the plaintiff’s remedy was under i^ie 
statute 3 Geo. 1, c. 15, which gives 
the sheriff poundage in cases where the 
debt is due to the Crown, previou.jly to 
which he was not entitled to such pound¬ 
age, except under orders issued by that 
Cqurt. Slep/teiisv. Hotlradl, 

G Moore 338. 

S, C. 3 Rrod. & Ring. 14.3. 

4. It seems that the taking a re¬ 
muneration by tlie sheriff for e xtra ex¬ 
penses incurred in dividing the property 
of a bankrupt into loin, at his lorjuest, 
in order tli.at it might sell to greater 
advantage, doe's not amount t an ex¬ 
tortion. <> Moore .'!38. 


SHIP AND SHIPPING. 


I. REGISTUY, Sale AND TRANS- ^ . 

TER OF ^ 

II. OWNERS ~ - . - - . 243 

(a) Rights and Liabilities of ib. 

III. MASTERS - - - - _ - ib, 

(5) Fouers and Duties of - ib. 


N.B .—Where the property in a ship posses 
to the assignees of a bankrupt, although 
the owner continues in possession, and 
as io the construction of the Register 
Acts, see Bankrupt. V. («) Ante, 
page 51. 


I. BEOtSTRY, SALE AND TRANSFER OF. 

1. A transfer of a ship at sea, to a 
yci^e resident in the port in which she 
j* riOTstered, is invalid, unless copies of 
tl^^ills of sale are delivered to the 
Cjptom-house officers in such port 


within a reasonable tinic after the sale. 
Richardson v. Campbell, 3 B. S: A. 19(). 

2. So an executory agreement inttr 

partes for the sale of the share of a ves¬ 
sel, with a present interest therein, 
though the purchase-money is to be 
paid, with interest, at a future finio, is 
void by the statutes 28 Geo. 3, c. GO, 
s. 17, and the 34 Cm. e. (l.S, s. 14, 
unless it contains a recital of the certifi¬ 
cate of the ship's registry. .Itidde/l v. 
Leeder, 2 Dow. & Ityl. 1'99. 

S. C. 1 B. & C. 32/. 

3. Where the plaintiff assigned his 
ship to the defendant as a sLicurity for 
the repayment of money ; but it appear¬ 
ed on the register to be an absolute as¬ 
signment, and the defendant sold her, 
and told the plaintiff that he had rcccrived 
the purchase-money, and would account 
with him for the balance of, the pro¬ 
ceeds of the sale:—Held, that the 

1 plaintiff was entitled to recover this ba¬ 
lance in an action of assumpsit c.i the 
common money counts; the acknowlcdg-® 
ment being sufficient to support such 
action. Fronting v. Hammond, v 

8 Taunt. 688. 
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II. OWNERS. 

(rt) Rights and ^Liabilities of. 

rCHARTERPARTY. pagp 

Sue Ante. tits.-< . 

\ f REiGHT. page 144. 

^Lien. I. — 178. 

1. The owners of a ship, for whose 
benefit she is navigated, arc bound to the 
owners of goods shipped and received 
on board to be carrieil, for the due car¬ 
riage thereof, and are liable for any 
negligence on the ]>art of theijiselves or 
thcii* .servants, whereby such goods may 
be damaged, although in the due course 
of the ship’s employment the master 
makes a charterparty uudt'r seal; bc- 
cau.se the owners are not charged 
directly upon the contract of chiirlcr- 
party, hut upon their general liability as 
princijwils in the adventure, and deriv¬ 
ing profit from the ship's employment*:— 
Where, thcrcfiire, a cargo consisting of 
oranges, had been materially damaged 
throiigl) the improper conduct of the 
captain, who was also a part owner of 
ihc vessel, and the freighters brought 
an action on the case against him and 
his co-part-owners for negligence in the 
conveyance of (he goods :—Held, that 
such action was well brought, although 
the cajitaiu had entered into a charter- 
party, unde) seal, with the freighter.?, 
by which he engaged to convey the car¬ 
go to its port of destination ; it not 
a 5 ‘j)e,n ing from that instiument that he 
possessed airy other character or interest 
than that of eoimnandt.T or master, 
J..-'.//, V. ]l Jsnn, (> Moore -H.5. 


for the non-delivery of the cargo, as the 
bill of lading did not properly describe 
the same. Shirwcll v. Shuplpck, 

* 2 Chit. .397. 

4. An action of assumpsit for money 
had and received, is maintainable hy an 
assured part-owmer of a vessel, against 
an insurance broker, w'ho has received 
from the underwriters the full amount 
of the sums subscribed on a total loss, 
although there arc several other jiersons 
interested as part-ow'ners, w'ho had 
giteii the defendants notice of their in¬ 
terest, where the plaintiff insured on the 
whole ship gem rally, through the inter¬ 
vention of his captain, who gave the 
order for efTecting the insurance. Ro~ 


berts V. OgHbij, 


9 Price 269. 


III. MASTERS. 

(a) I'owers and Duties of. 

C CilARTEBVARTY. page 
See Ante. tits. < 76. 

( Demurrage, page 98. 

1. The master of a shi]), which was 
completely wrecked in a foreign port, 
has no authority to sell goods on freight, 
saved from the wreck, unless there is 
an absolulo necessity for such sale; 
though he acts burnt fidi, and according 
to the best of hi.s judgment, and where 
the goods were sold by public auction ; 
such .sale is, at all twents, not binding 
on the owner of the goods, where the 
conduct of the vendee imports know¬ 
ledge of the weakness of the captain’s 
title to sell. Ji t t man v. Kast India 
CC<mpany,_) I Dow. fir Kvl. .2.'}4. 

.S'. C, .5 11. & A. 617. 


;S'. ( . Ihod. fv lling. 171. 
2. When: there were two joint owners 
of a ship, and one, by private agree- 
i.’cnt. parted with all his interest in his 
to the other, to ho paid for by 
hills at difl’erent dates, hut kept his 
name t;n the register, hj^ way of collate¬ 
ral security for the payment of the bills: 
—Held, that he was liable for repairs 
done to the ship subsequent to such 
agrtenient, although he had never aftcr- 
vvard.-i interfered in the concern or 
maitagcmcnt of the ship. Dtmstm v. 
Le(iht\ 1 Dow. & Ryl. N.P.C. 52. 

o. Where a consignee was not ready 
to receive a cargo consisting of rums, 
• and the. owners of the ship being de¬ 
sirous to gel her cleared, unloaded the 
Cc^go, ami incorrectly entered it at the 
excise; in conscimcncc of which the 
cargo was seized :—Held, that the ship¬ 
owner.? were not liable to the consignees 


2. So, where the enpt.-in of a ship 
which was in a sinking slate from the 
effects of tcmpesiuoiis wcaihcr, ])ut iiuo 
a port, short of his de.siination, and be¬ 
lieving that the expense of repaii s would 
frustrate the owner’s adventure, he sold 
the cargo under the order of a Vice 
Admiralty Court, but it appeared that 
he might have forwarded it to its port 
of destination by anothet vessel, and re¬ 
paired his own ship at a great ex¬ 
pense:—Held, that he ought either to 
ii;u e done the one or the other; and 
tliat he had no authority to sell the 
cargo ; and that, consequently, the ship¬ 
owners were li.ible to the owm I's of the 
cargo for the non-dt-livery theveoi, al¬ 
though the bill of lading merely stipu¬ 
lated for a conveyance, “the dangers 
and accidents of the seas and of naviga¬ 
tion, of w'hat kind soever excepird." 
Ctinitan v. Meabiirt), 1 Ring. 24'» 
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SLANDER. 

able witliout special damage. Richard¬ 
son V. Alltn, 2 Chit. 657. 

II. PLIDaUINGS. 

1. A plea of justification for slander¬ 
ing the plaintiff as a Justice of t’ e 
Peace, “ of pocketing fines of prisoners 
whom he had convicted,” should state 
the namt'S of the parties convicted, and 
of whom tlie plaintiff’ had received the 
fines. Ni-uman v. Bailcii, ii Chit. 66.'). 


SMUGGLING. 

See the Statutes 57 (leo. 6, c. 87, 3 deo. 4, c. 110. 

Sec idso Impressment of Seamen. Ante, page 150. 

1. Where several j>ersons were taken ting, but that she was hoterivg without 

iifto custody after an engagement at sea lawful excuse. Ex parte llutckins, 
between a revenue cutter and a vessel 3 Dow. &• Ryl. 209. 

suspected to be a smuggler, and of which S. C. 2 B. & C. 31. 

the ])risuner.s were the crew, were deli- 3. The statute 57 Oeo. 3, c. 87, s. 5, 
vered on board a King’s aliip, and de- j enacts, that “ when any person oflTejiding 
tained for fourteen days oii suspicion of j against the same, or any other act re- 
murder, but without any warrant, and ; lating to the Customs or Excise, shall 
were .afterwards brought up by habeas I be arrested, he is to be conveyed before 
corpus to be discharged; and it appear- , one or more Justices of the Peace re¬ 
ed from the return that there was cause | siding near to the port or place info uhich 
to suspect them of felony,—the Court | the stnvggling vessel is curried, or near to 
refused to discharge them, but directed | the place cohere any such person shall be 
them to be committed to the custody of I so taken or arrested:" —And where two 
the Marshal of the Murshalsra, in order persons were found and apprehended in 
tlmt they might be taken before a com- a smuggling-boat under th.at statute, 
licteat tribunal to be examined touching whilst afloat in the harbour of 

the matlois contained in the return, which was within an exclusive local 
and to be further dealt w'itli according to jurisdiction, and after being taken on 
law, /'’r;i«r/c/v;««.s2Dow'.&Ryl.411. shore and detained two days there, were 
<S’. C. I B. & C. 258. carried on hoard again and conveyed 

2. A conviction on the statute 24 to anotlier port, where they were con- 

Gtu. 3, c. 47, s. 1, v hich subjects, ves- victed by two Justices of that port, 
sels having foreign spirits on hoard, to which had another jurisdiction;—it 
forfeiture, when found hoi ering, &c. seems that -such conviction is illegal, as 
within the limits of a port of this king- the Justices of the harbour of F. had 
dom, must shew on the face of it, that the sole autliority to convict. Ex parte 
the party convicted is a British subject, Kite, 2 Dow. & Ryl. 212. 

and that the vessel was not proceeding S. C. nomine Kite 4" Lane’s Case, 

on her voyage, W’ind and weather permit- 1 B. & C. 101- . 


I. ACTION FOR,—WHEN MAIN- • 
TAiNAiiLE - - page) 

n. PEEAHINOS ----- - ib. 


I. ACTION FOR, WHEN MAINTAINABLE. 

See Libel. Ante, passim, page 176. 

I. The words “ he has defrauded a 
meulman of a roan horse,” are not action- 
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SPIRITUOUS LIQUORS. 

See Gaitikill v. Great haul, 1 Dow, & Ryl. 359. Ante, page 67. 


1. In an action for the amount uf a 
tavern-bill, tlie plaintiff is not entitled 
to recover for any items under twenty 
.shillings for spirits supplied to his guests, 


such charges being prohibited by the 
statute 24 Geo. 2, c. 40, s. 12. Burni/mt 
V. Hutchinson, 5 B. & A. 241. 


. STAMP?^. 


I. 

ON AFFIDAVITS - - page 

245 

H. 

- AGHEEMENTS 

- 

Tb. 

111. 

- AITRAISEMENTS 

- 

246 

IV. 

- AITRENTICESIIIF, IN¬ 
DENTURES OF - - 

f 

ib. 

V. 

- ARBITRATION BONUS 

- 

ib. 

VI. 

- HAIL BONUS - - - 

- 

ib. 

Vll. 

- BILLS OF EXCHANGE 

■) 



AND FROMISSORY 

NOXE.S - - . - 

V 

> 

ib. 

Vlll. 

---- liONDS . - - - - 

- 

247 

IX. 

- DEEDS . - - - 

- 

ib. 

\. 

- l-FASEK - - - 

- 

ib. 

XI. 

- I.EI.AI. rUOCI'EDlNGS 

- 

248 

XII. 

- RECEIPTS - - - - 

- 

ib. 


I. ON ArfIDAVlTS. 

1. There must bo a disdnet and sepa¬ 

rate stamp for each distinct afildavit,! 
before the same can be used or read. 
Atkins V. Rci/nMs, H Chit. 11. 

2. But former affidavits on an appli¬ 
cation which has turned out to be in¬ 
effectual may be again referred to with¬ 
out fresh stamps. De Woolf v. ——, 

2 Chit. 14. 

And see Chitty v. Bishop, 

4 Moore 413. 

II. ON AGKEEMENTS. 

See Wansborotigkv. Dyer, 2 Chit. 40. 

Post, next page. 

1. A stamp is only necessary where a 
paper is used as evidence of an agree- 
•ment directly, and not where it is used 
incidentally; so it i^ evidence of an 
acj^nowledgment contained in it, al¬ 
though not stamped. Whcldon v. Maf~ 

2 Chit. 390. 


2. By the statute 55 Geo. 3, c, 184, 

sched, part 1, orders for the paynient 
of money out of any jiarticular fund 
i^ hich may or may not be available, or 
upon any condition or contingency 
which may or may not be performed, 
are to be placed on the same footing as 
bills of exchange:—Therefore, a letter 
written from A. to B. requesting him to 
pay C. *.V t’o., or their order, (>00/. out 
of the first proceeds of a stock of gun¬ 
powder, then in the bauds of B., and to 
charge tlic same to the account of A,, 
although followed by a subsequent cor¬ 
respondence between .the parties,—was 
held to require a stamp, as an order for 
the payment of money within the pro¬ 
visions of that statute, and consequently, 
that an agreement-stamp affixed on pay¬ 
ment of a penalty, was improper. Bu/ts 
V. Suan, 4 Moore 484. 

3. Where A., by letter, entered into 
an agreement with B., wlio became a 
party to the engagement by writing a 
memorandum at the bottom of the copy 
of the letter, and C. afterwards became 
guarantee for B. to A, by an indorsement 
on the back of the copy of the same let¬ 
ter, in which reference was made to the 
terras of the agrc,cment on the other 
side of such copy:—Held, in an action 
on the guarantie, that only one stamp 
Tv’as necessary. Stendv. Liddai'd, 

1 Bing. 196. 

4. An agreement between a landlord 
and tenant for the latter to give up the 
principal part of a farm to the former, 
who was to purchase the stock thereon 
at a valuation; i.iul the tenant was to 
hold over half the house without paying 
rent, and deliver up the same at a sub¬ 
sequent day; requires a surrender- 
stamp under the 55 Geo. 3, c. 184, 
sched. part. 1, as such agreement ope¬ 
rates as a surrender of the term:— 
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Held, therefore, that an agreement- 
stamp was insuAicient. IVdliums v. 
Baicycr, • C Moore 22G. 

.S'. 3 Brod. & Bing. 70. 

5. If an iu.strument of demise in writ¬ 
ing, of apartments, for a period of three 
months certain, requires either an agree¬ 
ment or lease stamp, within the provi¬ 
sions of the statute 55 Geo. 3, c. 184, 
it is not necessary that it should be 
stamped before the rule is granted un¬ 
der the statute 1 Geo. 4, c. 87, it being 
time enough at any time before the trial 
of the ejectment ; and such a tenancy is 
within the meaning of the latter statute. 
Doe d. Phillipps v. Hoe, 

1 Dow. & Byl. 43.3. 

C. 5 B. & A. 766. 

III. ON APPKAISEMENTS. 

]. An appraisement does not require 
an award stamp, although, in fact, it is 
in the nature of an award. Perkins v. 
Potts, 2 Chit. 3!)9. 

IV. ON APVaENTICESHIP, INDENTURES OP. 

1. An indenture of apprenticeship, 
executed before. the passing cf the 
statute 44 Geo. 3, c. 98, must be slamj)- 
ed with the premium-stamp, within the 
time prescribed by the statute 8 Anne, 
c. 9 ; and where such an indenture was 
stamped at tlie time of its being pro¬ 
duced in evidence with the stamp re¬ 
quired by the statute 5.5 Geo. 3, c. 184, 
but not within the time prescribed by 
the statute of Anne: —Held, that the 
indenture was wholly void. llc.r v. 
Cliipping-Norton (Inkah.), 

5 B. & A. 412. 

V. ON ARBITR.ATION BONDS. 

1. An agreement stamp is not neces¬ 
sary to an arbitration bond, containing, 
besides the usual covenants, an agree¬ 
ment as to the payment of costs. 
Wansborough v. Dyer, 2 Chit. 40. 

VI. ON BAID BONDS. 

1.1'o a pica in an action on a bail bond 
at the suit of the assignee of a sheriff, 
thaf die assignment of the bond was not 
stamped before the exhibiting of the 
plaintiff’s bill in the cause, the plaintiff 
need merely reply that the assignment 
was stamped at or before the exhibiting 
of the bill; and conclude his replication 


to the country; and he need not take 
issue as to the time when the hill was 
exhibited, nor aver that the assignment 
was stamped “ before the commence¬ 
ment of the suit,” and if the action 
thereon be in thfe King'.'i Bench: find if 
the plaintiff avers that it was stamped 
at We.stintnstcr, he may nevertheless 
conclude to the country. Carter v, 
Yates, 2 Chit. 533. 

VII. BILLS OF EXCHANGE AND PROMIS¬ 
SORY NOTES. 

1. A bill of exchange, altered in the 
date by the son of the payee at the sug¬ 
gestion of the acceptor, who atterwards 
accepted it, is unavailable, us it required 
anew stamp. Walton v. Hastings, 

2 Chit. 121. 

And see Johnson v. Garnett, 2 Chit. 
122. Ante, page GS. 

2. But an accommodation bill, altered 
in its date, previously to its bci g nego¬ 
tiated, with the consent of the jiarties, 
docs not require a new stamp; and 
therefbic in the bunds of a bona fide 
holder for valuable consideration, the 
acceptor, who bad assented to such al- 
teratiou before the bill became due, 
cannot avail himself of such an objec¬ 
tion, the bill having in fact been altered 
before it was issued in point of law. 
Doxenes v. llk hardson, 

1 Dow. & Ryl. 3.32. 
iS'. C. 5 B. & A. 674. 

3. A bill of exchange drawn on the 
21st December, for 30/. payable at two 
months after date,oua two shillingstam];, 
and altered on the same day, before ac¬ 
ceptance, to the 3 1 St December, docs not 
require a half-crown stamp, within the 
statute 55 Geo. 3, c. 184:—The word 
date, as used in that statute, meaning the 
period of payment expressed on the face 
of the bill. Upston v. Marshall, 

3 Dow. A Ryl. 198. 
S. C. 2 B. & C. 10. 

4. By the statute 65 Geo-. 3, c. 184. 
soiled, part 1, orders for the payment of 
money out of any particular fund which 
mayor may not be available, or upon any 
condition or contingency which may or 
may not be performed, are to be niaced 
on the same footing as bills of ex.« 
change :—Therefore, a letter written 
from A. to B., requesting him to pay 
C. and Co., or their order, 600/. out of 
the first proceeds of a stock of gun¬ 
powder then in the hands of B., and to 
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charge the same to the account of A., 
although followed by a subsequent cor¬ 
respondence between‘the parties, was 
held to require a stamp, as an order for 
the payment of money within the pro¬ 
visions of that statute, and cousoqucutly 
that an agreement stamp affixed on 
payment of a penalty, was improper. 
Bulls V. Bua/i, 4- Moore 484. 

5. In an action by the payee against 
the drawer of a bill of exch.mge the 
declaration stated that the latter drew it 

at Sf. ilelcTia, to wit, at Westminster,'' 
and dhl not aver a protest cither for non- 
acceptance or non-payment. On the 
prt)dnction of the bill, it was dated at 
St, Helena, and not stamped. On an 
objectioi that it was inadmissible as an 
inland bill for want of such stamp, and 
that the pfaintilF had given no evidence 
of a protest for non-accejitance or non¬ 
payment :—Held, that a.s there was evi¬ 
dence of a subsequent promise by the 
delendant to pay the amount of the 
bill, coupled with a letter written by his 
attorney, offering terms for payment, it 
was a waivin' of those objections, al¬ 
though such attorney switre that such 
offer was made witliout prejudice. Pat¬ 
terson V. Becliei, (! Moore 810. 

G. A promissory note for 40/, payable 
to the beater g( Hero!h/, is in law payable 
on de'natid, ami is conseipiently within the 
first class of jiroraissory notes in sche¬ 
dule part 1, to the .'>/» Ceo, 3, c. 184, 
which requires a five shilling stamp. 
Whitlock v.Underwood, 2 B. & C. 157. 

7. A promissory note, reciting that 

the defenuant had been awarded to 

pay 500/. to the representatives of J. S. 
and that he had paid him loO/. in his 
life-time, and thereby promised to pay 
his representatives 400/. three months 
after his death, pursuant to an award, 
first deducting thereout any interest or 
money J. S. might owe to the defendant 
on any account,”—may be given in evi¬ 
dence in an action brought by the re¬ 
presentatives of J. S. against die de¬ 
fendant, on an account stated between 
him and J, S., altliough it was improper¬ 
ly stamped as a promissory note. Bar- 
low V. Broadhurst, 4 Moore 471. 

8. Two unstamped slips of paper, 
with “ I. O. U. 400/. and I. O. U. 250/.” 
written thereon, are not promissory 
notes, and may therefore be received in 
evi4ence in asmmps'it for money lent, 
without being stamped. Childers v. 
Boulnois, 1 Dow. & Ryl. N, P. C. 8. 


m. VIII. IX. X.] Ijcases. 24 J 

• 

VIII. ON BONDS. 

And see Ante. Divs. V. VI. 

1. A bond to secure, the damages to 
be recovered upon a new trial, and the 
costs of the action, in the event of the 
second trial following the result of the 
first:—Held, to be properly stamped 
with a thirty-five shilling .stamp. Lopes 
V. Dc Taslct, 8 Taunt. 712. 

IX. ON DEF.DS. 

See tit. Dekd. Ante, page 07. 

See also Witiuims v. Sawi/er, 6 Moore 
22G. S. C, 3 Brod. & Bing. 70. Ante, 
last page. 

1. By a deed of assignment, five per¬ 
sons conveyed all their crops, goods, 
and effects to trustees, in trust to sell, 
and with t!>c proceedh to be produced 
by such s'jle to discharge, first, debts 
due to tlic trustees, with interest from 
the date of the deed ; then, debts due to 
other creditors, w'ith a resulting trust as 
to the residue to the parties conveying: 
Held, that siioli deed did not require an 
ad rnlurem stamp, as upon a “ convey¬ 
ance” or “ mortgage ” under the statute 
55 Cieo. 3. c. 184. sehed. part 1 : as 
the former clause operates only on 
actual sales between vendor and vendee; 
and that it fell within the exception of 
the latter, viz. “ ivhcre such conveyance 
shall be made for the benefit of cre¬ 
ditors gencrallj",” and therefore that a 
common deed stamp was sufficient. 
Contes V. Perry, G Moore 188. 

S. C. 3 Brod. Sr Bing. 48. 

X. ON LEASES. 

And see Ante. Div. II. 

1. The plainlitf demised a slate pit at 
S. and stone quarries at M. to the de¬ 
fendant under an indenture of lease, to 
hold the one from Laity-Daf/ 1815, .'ind 
the others from Michaelmas 1817, for 
the several terms of fourteen years, from 
the respective dates thereof, at the yearly 
rent of 70/. for the slate pit, and 130/. 
for the quarries: Held, that all the pre¬ 
mises might be demised by one inden¬ 
ture of lease, and that one ad valorem 
stamp on the aggregate amount was 
sufficient under the 55 Geo. 3, c. 184. 
sched. part 1. tit. Lease, as the letting 
must be considered as one transaction, 
there being no evidence of an intent 
by the parties to defraud tlie revenue. 
Boase v. Jackson, (> Moore 480. 

S, C. 3 Brod. & Bing. 185. 

2. Where a declaration in assumpsit 
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stated that in consideration that the 
plaintiff would procure the governors of 
a charity, to grant a lease to the de¬ 
fendant, the latter undertook to pay the 
plaintiff 170/. and it was proved that 
the governors having originally agreed 
to grant a lease to the plaintiff, he 
undertook to assign it to the de- j 
fendant for the considi'ration men¬ 
tioned ; hut that afterwards a lease, to 
which the plaintiff w'as a party and as¬ 
sented, was granted immediately by the 
governors to the defendant; but the 
consideration to be paid by the defend¬ 
ant to the plaintiff' was not mentioned 
in that lease:—Held, that such lease was 
not void on account of this omission, 
the ad va/orem dut’' imposed by the 55 
Geo. 3, c. ] 84. applying only to con¬ 
siderations ]iassing between lessor and 
lessee. Boone V. MitduH, 1 13. & C. 18. 

XI. ON LEOAI. rnocEEmsGS. 

And .see Ante. l)jv. I. 

« 

1. Before a writ is returnable, it may 
be altered and re-sealed without a fresh 
stamp, provided no'Term intervene be¬ 
tween the teste and the day on which it 
is ultimately made returnable. Durdon 
V. Hammond, 2 Dow. & Hyl. ‘Jll. 

S. (’. 1 B. & C. 111. 

2. The statute 48 O'eo. 3, c. 11.0 
sched. 2., requiring an ollice copy of the | 
declaration to be written in the usttal ; 
and accustomed manner, on which a i 
duty of 4d. per sheet is iniitoscd, and it * 


not having been the practice to write 
such copies on both sides of the paper:— 
Held that the service of seventeen oflice 
copies of declarations in ejectment so 
written and delivered to as many teiiants 
in pos.scssion, was irregular. Doc d. 
Irwin V. Koe, 1 Dow. & Kyi. 5(52. 

3. Declarations and other pleadings 
in the Court of Exchequer must be en¬ 
grossed on stamped paper, and ente-ed 
in a book, to be kept in the office of 
pleas. Beg. Gen. II, T. 80 Geo. 3. & 
1 Geo. 4 8 Price 85. 

XII. ON RECEIPTS. 

. I. An acknowledgment of the cor¬ 
rectness of an account, docs not require 
a receipt stamp. U'ellard v. Moss, 

1 Bing. 1:14, 

,2. AVhere an action of assumpsit was 
brought for money lent in France, and 
unstamped rec(i])ts were produced in 
proof of the loan; evidence to shew that 
by the law of France such rec ijjts re- 
<iuired stamps to render tluun vali<l, 
was rejected, on tlic ground that the 
Courts of this country wdl not notice 
the revenue laws of foreign states. James 
V. Catheruuod, Dow'. & Ryl. 190. 

3. Two unstamped slips of paper, 
with “T.O.r. 400/.”and ^‘1.0.17.2501.’’ 
written thereon, arc not receipts, and 
may therefore be received in evidence 
in assumpsit for money lent, withour 
being stamped. Childers v, Boiihiois, 

1 Dow. & Kyi. N.P.C. 8. 


STATUTES. 


HOW CONSTRUED AND EXPOUNDED. 

See Penal Statutes. Ante, page 199, 
and the Table of Staiutes at the end of 
this Digest. 

1. The word.s “ vhaV and maf' are 
only imperative, where the clause in a 
statute is for the public benefit. Rex v. 
Flockwold Inclosure (CommissionersJ, 

2 Chit. 251. 

2. Where an Act of Parliament in the 
enacting clause, creates a power to do 
certain acts, “exceptin the places there¬ 
inafter mentioned," and the exceptions 
are only specified in succeeding clauses; 
the party claiming under a right derived 
from such power, need not negative such 
exceptions. Ward v. Bird, 2 Chit. 582. 


3. The 11 Geo. 2, c, 19, is a reme¬ 
dial, and not a penal act. Stanley 
(Bart.) V. Wharton, 0 Price 301. 

4. The 17 Geo, 2, c. 38, s. 4, giving 
an appeal again.st overseers’ accounts to 
the next general Quarter Sessions after 
tlie allowance of the accounts, is a repeal 
of the 43 Eliz, c. 2, s, 6. Rex v. Wor¬ 
cestershire (Justices), 5 M. & S. 457. 

5. The annual Indemnity Act, 4 
Geo. 4, c. 1, is prospective, as well as 
retrospective. In re Steavenson, 

2 B, & C. 34. 

6. Qiicere —Whether money can be* 
considered as personal effects within the 
meaning of the statute 62 Geo. 3, c. 6S ? 
Rex V. Mason, 

1 Dow. & Ryl. N. P, C. 22. 
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STOPPAGE IN TRANSITU. 
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I. BY WHOM \NI) WHEN GOODs’^ 

MAY BE SrorPED IN TKAN- V 249 
siTti - - - . page J 

II. TRANSITUS—WHERE HETEB- \ 

MINED t 


I. IIY WHOM AND W'HEN GO(»l>S MAY 

ME. STOPPED IN TRAN.SITH. 

1. The unpaid vendor may stop goods 
in transitu before they come to the 
hands of the vendee’s factor ; although 
such factor has the bill of lading in* 
dorsed to order in his possession, and is 
under an acceptance to the vendee on a 
general account. Patte^i v. Thompson, 

5 M. & S. 350. 

II. TRANSITUS—WHERE DETERMINED. 

1. Where goods w’ere sold, “free on 
board, ’and on their shipment, the agent 
of the vendm tendered a receipt to the 
mate in the abscuQc of the captain, by 


which the goods werf acknowledged to 
be shipped on account of the vendor, 
which the mate kejit, but refused to 
sign, and on the following day signed 
bills of lading to the order of the ven¬ 
deesHeld, that the tr-ansitus was not 
at an end, but that on the insolvency of 
the vendeesj the vendor was entitled to 
stop the goodsr Ruck v. Hatfield, 

5B. &A. 632. 

2. Whore A, consigned a quantity of 
iron to 11. in barter, and sent it to a 
carrier to be conveyed, who delivered 
part of tlie cargo on the wharf of B., 
but, before the remainder was delivered, 
the ciUTier discovered that /?. was in¬ 
solvent, and re-shipped the part deliver¬ 
ed, and retained the whole to satisfy bis 
lien for the freight of the cargo, and for 
a general freight account between him 
and tlic consignee :—Held, that the con- 
.signor's right ol’ stojtpage in transitu was 
not gone; and that he might maintain 
trover against the carrier for the goods. 
Craxvs/mtf v. Eades, 2 Dow. & Ryl, 288, 
a. C. 1 B. & C. 181. 


TAXES. 


I. COMMISSIONERS - - - page 219 

(ff) Duties and Jdahilities of- ib. 

II. ON LAND - ----- ib. 

III. A.SSESSLD - ----- 250 

(a) On Houses - - - - ib. 

(/<) — Windou's - - - - ib. 

IV. COLLECTOR OE - - - - 251 

.A_L_ 

1. COMMISSIONERS. 

(«) Dufies and Liahilities of. 

1. The Commissioners executing the 
several ar.is relating to the duties oi’as¬ 
sessed taxes for districts, are not enti¬ 
tled under the 4.‘! Oto. 3, c. IGI, s, 15, 
(wnpowering them to discharge assess¬ 
ments at their discretiv-n,) to discharge 
persons charged for hoiKSOs under the 
tenth section, on the ground of their not 
having been occupied during the whole 
}rear; unless notice in writing has been 


given to the assessor, of such houses not 
having been occupied. In re Colyto.t, 

8 Price 117. 

2". And if the ('onyuissioners should 
insert any such ailov\ance in their 
schedule of discharge, (,as in that case 
the opinion of tlie Judges cannot be 
taken, because that can only be done on 
a case of appeal,) the Court of Exehequer 
w'ill order them to amend their schedule 
by stnUing it out. 8 Price 117. 

", And the Commissioners were order¬ 
ed by that Court to state and sign a 
case for the appellants, for the opinion of 
a Judge, where a question arose respect¬ 
ing certain incve-ise of duty made by a 
surveyor on the appellants. In re Var- 
mouth (Commissioners),, 9 Price 149. 

IL ON LAND. 

1. Where the tenant of premises under 
a lease which contained no reservation 
as to the payment of land-tax, claimed a 
deduction for such tax, which was re¬ 
fused by the landliird, who afterwards 

2 K 





Wir'lom. 
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distrained, and was paid the whole rent, 
and the tenant afterwards paid his full 
rent for live successive years, without 
claiming to deduct such tax :—Held, 
that such acquiescence was equivalent 
to a dereliction of Ins claim in.the first 
instance; and that he could not re¬ 
cover back any of the sums so paid by 
him for land-tax, in an action of assump¬ 
sit for money paid, on the ground of 
their being involuntary* payments. 
Sprags; v. Ilamnunid, 4 Moore 431. 

2. By an act of the 41 Geo, 3, for 
draining lands in the county of Lincoln, 
it was declared, that “ the taxes to be 
charged and assessed by virtue of the 
same, should be paid by the tenants of 
the lands, &c. charged with the same 
respectively, who might deduct and re¬ 
tain the same out of the rents payable 
to their respective landlords,” —Where, 
therefore, a tenant had quitted lands 
liable to a drainage-tax under that act, 
and, after he had nuitted, the collector 
levied the tax in arrear, upon property 
which he had left in the possession of the 
succeeding tenant: 1 leld, that the tenants 
to be charged with the tax were those in 
whose time the tax accrued due, and 
not the tenants for the time being, and, 
consequently, that the succeeding tenant 
might maintain asstnnpsit against the 
landlord for money paid to his use. 
Dawson v. Linton, 1 Dow. & Byl. 117. 

S. C, 5 B. & A. 521. 

III. ASSESSXn. 

(a) On Jlouses. 

See also Post. Div. IV. Post-horse 
nuTv, Ante, page 208. 

1. It seems that houses left unoccu¬ 
pied by the owner during part of the 
year, where the furniture is not taken 
away, are liable to the duties for the 
whole year. Jn rc Coli/toih 

8 Price 117. 

2. And the owner of a house, oc¬ 
cupied by him till the 2Cth .Jioic, is 
chargeable with the assessed taxes for 
the remainder of the year ; that is, till 
tlie succeeding 5th April; although he 
quitted possession on the 26th June, 
and ceased to occupy the house after¬ 
wards. Price's Case, 8 Price 122. («.) 

3. Houses let as lodgings ir places 
of public resort, and which are so occu¬ 
pied by the various families hiring them 
for the season, (much less than half-a¬ 


ll. III.] 

year at a time), and are, during the 
remainder of the yfcar, left wholly unoc¬ 
cupied, arc chargeable to the assessed 
taxes for the entire year. Solicit and 
Glass’s Case, 8 Price 123. («•) 

4. And persons letting houses fur¬ 
nished, as lodging-houses, for a part of 
the year, not being at any time occupied 
for more than six months succcssivelv, 
and paying three quarters of a year's 
assessed taxes, are still liable to the 
charge fpr the other quarter; and the 
Commissioners have no power to 'make 
any abatement in the assessment, al¬ 
though, during the quarter for which 
such abatement is claimed, the houses 
had not been opened. Skinner’s Case, 

8 Price 124. («.) 

5. So, a person keeping a house for 
the purpose of being let as a ready-fur¬ 
nished lodging-house, is chargeable fur 
the whole year’s duty, although it he 
unoccupied and iinfumi.shed for one 
entire quarter. Wright’s Case, 

8 Price 125. («.) 

(b) On Windows,' 

1. The lower part of a small house, 
used as an office, adjoining the dwel¬ 
ling-house of the party, and having an 
internal communication with the latter, 
IS not exempt from the assessed taxes 
on windows, as being within the first 
section of the 57 Geo, 3, c. 25, on the 
ground of its being used as an office, and 
for no other purpose. Rex v. Dryden, 

8 Price'103. 

2. Nor is a room, having no commu¬ 

nication with the dwelling-house, if it 
be part of the house, within the exemp¬ 
tion of the statute, as being used only 
for an office. 8 Price 103. 

3. The windows of the upper story 

of a house, of which the lower part, or 
ground floor, is occupied by the owner 
as a dwelling, are chargeable with the - 
duties on houses and windows, although 
let to a trader as a warehouse, and is 
not used by him for any purpose of 
habitation; and although there be no 
communication between the upper story 
so let, and the lower part of the house 
so occupied for habitation. Cowell’s 
Ca.se, 8 Price 105. {n,) 

4. So, the windows of the lower 
room of a dwelling-house, used an 
accompting-room, and having no com¬ 
munication with the dwelling part of 
such house, are not within the exemp- 
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tioti of the 57 Geo. 3, but are liable to 
the duties. Lake's Case, 

* 8 Price 105. (n.) 

5. Ai»d the windows of a shop on the 
ground-iloor of a dwelling-house, hav¬ 
ing no internal communication with such 
house, are chargeable with the duty. 
Reinhardt's Case, 8 Price 1 ()G. (/».) 

IV. COLLECTOR OF. 

See Goss v. WatUngUm, 6 Moore 355. 
5. C. 3 Brod. & Bing. 132. Ante. 

pjjge 126. • 

1. The collector of the personal as¬ 


sessed taxes is empowered by tlie statute 
43 Geo, 3, c. DU, s. 33, to distrain “the 
person or persons so charged, by his or 
their goods and chaticls, and all such 
other goods and ciiattels as they are by 
that statute authorised to dislvdinand 
by the thirty-eighth section, the reme¬ 
dies given by the bankrupt laws are ex¬ 
tended to the collector, for enforcing 
the payment of the same taxes. Shajics- 
hurtj (Earl) v. Russell, 

1 Dow. & RyL 84. 
.S'. C. 1 B. & C. 666. 


TENANTS IN COMMON.—See tit. Canals. Ante, page 72. 


TENDER. 


rLEADINOS AN1> EVIDF-NCE. 

1. Where to a declaration on a bill of 
exchange for 10/, 4». the defendant 
pleaded non assumpsit as to all the said 
sum except 4/. 7s. 6(h, and as to that a 
tender, with an averment that the de¬ 
fendant was always ready and willing 
to pay the same; and the plaintiff' re¬ 
plied, that the defendant was not always 
ready and willing to pay the said sum, 
&c.; and a demand thereof after the 
cause of ac.ion accrued, and before the 
tender, and issue was taken thereon; and 
on its being proved that the defend¬ 
ant had jjaid 71. on account of the bill, 
and had tendered 3l. 4.y., a verdict was 
fi.und for him ;—Held, that the replica¬ 


tion to the plea of tender was not sup¬ 
ported 1;jy proof of. a demand of the 
whole debt due, but could only be sup¬ 
ported by proc»f of the demand of the 
precise sum tendered. Rivers v. Grif- 
Jiths, 1 Dow. &. Ryl. 215. 

.S’. C. 5 B. & A. 030. 

2. And where a del’endfuit tendered 
seven sovereigns in payment of a de¬ 
mand of 61. J7a'. 6(/.. and said to the 
plaintiff.—“ There, take your demand 
and at the same time delivered a coun¬ 
ter-claim upon the plaintiff of 1/. os., 
who said,—•“ You must go to my attor¬ 
ney —Held, that this was not suffi¬ 
cient to support a plea of tender to an 
action brought for 6t. I7.v. 6d. Bradt) v. 
Jones, 2 Dow. & Ryl. 305. 


TIME, COMPUTATION OF. 


1. A distress having been made on 
the 6th June, and the action not com¬ 
menced till the 6th December fallow¬ 
ing ;— Qutere, whether it was brought 


within six calendar months after the act 
committed, as --quired by the eighth 
section of the statute 24 Geo. 2, c. 44. ? 
Clarke v. Davey, 4 Moore 465. 
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TITHES. 


I. 

RIGHT-TO, - IN WHOM VEST-> 

ED - - - - page> 

ono 

11 . 

exemption:- FROM PAYMENT OF 

ill. 

III. 

COMPOSI1 ION.S FOR, WH EN 

AND HOW DETERMINED ^ 

lb. 

IV, 

MODUS,'-EVIDENCE OF - - - 

ib. 

V. 

VERDICT AND DAMAGES - - 

25.3 


I. RIGHT TO, - IN WHOM VESTED. 

Sec Ncwling v. Pcairc, ii Dow. St Ryl. 

.607, S. a 1 B. & C. 437, Ante. 

page 15^2. 

1. The titlics of all extra-parochial 
lands, Belong jure coromt to tjfje king ; 
and the title of the crown is not con- 
lined to such extra-parochial lands only, 
as were forest or parts of forest land. 
yIttorncii/-Cem'raI V. \ardkif (Lord), . 

8 Price 89, 

2. Seed tares are a great or rector’s 
tithe, and pass to the impropltiator un¬ 
der a grant of “ decirms garbanim ct 
grunorvmf when coupled with evidence i 
of perception. Davies v. liatit, 

3 Dow. & Ryl. 122. 

S, C. 1 B. & C. 751. 

3. Where, therefore, Queen-Elizabeth 
granted by letters patent to A, and J5, 
omnes decimas nostras garbanim ct gram- 
rum in H. and on an i.ssue between the 
grantees and vicar to try the right to the 
tithe ol’secd tares, it was proved that the 
grantees had always received it, and that 
the vicar had received all that were con¬ 
sidered small tithes,as well asthe tithes of 
tares cut green, and of hay, and that seed 
tares were claimed and paid as a great or 
rector’s tithe: —Held, that under the 
grant every thing passed that was be¬ 
fore vested in the Crown, and that the 
grantees stood in the '-ituutioih of rector; 
ruid as no endowment tvas produced, 
that the presumed endowment of the 
vicar must be limited by perception, 
and as he had never received the tithe 
of seed tares, he could not establish a 
right to it, whether it were great or small. 

1 B. & C. 751. 

4. Where an inclosure act enacted, 
that the commissioners should set out, 
allot, and award eertaiiE portions of 
lands out of the commons to be inclosed, 
to the impropriate rectors and curate, in 


lieu of all great and vicarial tithes; and 
the commissioners were required to dis¬ 
tinguish by their avtard the several allot¬ 
ments to such impropriate rectors and 
curate respectively, and the same allot- 
miuts were thereby declared to be in 
full satisfaction and discharge of all 
tithes :—Held, that tlie tithes were not 
t.itmguishtd until the commissioners 
made their award. Ellis v. Antison, 

5 B. & A. 47. 

II. EX,EMPTION FROM PAY.MENT OF. 

1. Where A ptirchased an estate free 
from rectorial tithes, with a right of com¬ 
mon annexed thereto, and the common 
vvtfs afterwards inclosed under an inclo¬ 
sure act, and certain land was allot¬ 
ted to him in lieu of his right of com¬ 
mon:—Held, that no tithe was payable 
in respect of the land so allotted. Sfet le 
v. Manns, 5 B. & A. 22. 

III. COMPOSITIONS FOR,-WHF AND 

now DETERMINED. 

1. Parol compositions for tithes are 
merely personal, and cease with the oc- 
cupatiou of the tenant: and the comjio- 
sition, paid by the former occupier is 
prim a facie evidence of value. Pai/nlon 
V. Kirkbif, 2 Chit. -10.5. 

IV, Moncs,- EVIDENCE OF. 

1, By the statute 7 and 8 fVitl. 3. c. 
6, a summary remedy is given before 
two Justices for the recovery of small 
tithes, under the value of 404'. (increased 
to lOA by the statute 53 Geo. 3, c. 127, 
s. 4.); and by the seventh section of*the 
former aet an ajtpeal is given to the ses¬ 
sions, but it is thereby declared that no 
prot cedings should be removed or super¬ 
seded by any writ of i crfiorari, “ unless 
the/ii'/cofthe tithes should bein question;” 
anti by tlic eighth section it is enacted 
that, “ if any person ciimplained against 
for subtracting tithes, should insist, 
before two Justices, upon any prescrip¬ 
tion, composition, or modus decimandi, 
agreement, or title, in order to free him¬ 
self from the tithes claimed, and deliver 
the same in writing to the Justices, sub¬ 
scribed by him, and should give the, 
party complaining, security to the satis¬ 
faction of the Justices, to pay all costs 
and damages, as upon a trial at law to 
be had for that purpose in any superior 
court, should be given against him, in 
case the prescription, &c. should not, 
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iipoti such trial, be allowed, and that in 
such case the 3 ustices should forbear to 
jrive any judgment ih the matter, and 
the party complaining should be at li¬ 
berty to prosecute such person for the 
subtruc-lion in any Court in which he ] 
might have sued before 'the act.— 
iitiiftr: wh'.'tlicr the Justices had juris¬ 
diction to try a nwdux ifecimaiidi, under 
this statute, or whether their power was 
taken awayby the eighth section of the act ? 
At all events, where, after summons and 
appearance, two Justices madijan order 
unde? tiu! statute upon a defendant to 
p.iy the value of certain small tithes 
demanded, and upon the trial of an 
appeal against the order, the defendant 
I or the jiriif time, offered evidence of 
a tmdus ileciniandi, which was rejeej- 
('d: — Held, that the sessions did right 
and that if the defendant meant to 
avjiil luiusclf of a modus as ground of 
deli nco, he was bound to submit his evi¬ 
dence to the two Justices in the first in¬ 
stance. /ica V. JejU'cry, 

2 Dow. & Ryl. 800. 

S. C. 1 B. & C. 604. 

2. >Vherc a layman, lessee of the 
tithes of certain closes, which the rector 


lit/ Highemt Acts. 2!t5* 

let by auction in separate lots every * 
year, proved that lie received payment 
for tithes in a former year >—Held, to 
be sufficient evidence *of title to enable 
him to recover on the statute 2 & 3 
Edw. 6, for not setting out tithes. Gan- 
sun v. Wells, H Taunt. 542- 

V. VKKDICl' AND DAMAGJBS. 

See Pcdletj v. Frampton, 2 Chit. 155. 

Ante, page 83. 

1. Where the jury in an action of 
debt on tlic statute 2 Sr 3 Edw. C. c. 13, 
which gives treble value for not set¬ 
ting out tithes, found damages which 
amounted only to the single value:— 
Held, that the court could not amend 
the poslea by entering the verdict for the 
treble value, Sandford v. Porter, 

2 Chit. 351. 

2. But the jury by finding the treble 
value under the statute 8 & 9 Will. 3, c, 
11, s. 3, find in eftect th*- single value 
also; and although they omitted to find 
costs, the Court of C. P. ordered such an 
entry tp be made on the poxtea as would 
warrant their allowance, it appearing 
that tlie plaintiff was entitled to recover 
costs. Bale v. Uodgetts, 1 Bing. 182. 
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II. PORT DUTIES ------ ib. 


1. RIGHTS TO, AND EXEMPTIONS FROM, 
(fl) On Goods sold in Markets. 

I. To sii})port a claim of toil ii.iverse, 
a special consideration need not be 
shewn:—lYherc, therefore, to an action 
of trespass for di.Ntraining goods brought 
to the market of F. for tolls due in re- 
*spect thereof, the defendant justified the 
discress by shewing a prescriptive right 
as lord of the manor of F, of which the 
town of I' formed a part, to take a cer¬ 
tain reasonable toll for goods brought 


within the town lor the purpose of being 
there delivered, and in fact delivered ; 
and averred certain special considera¬ 
tions for taking the loll, to which the 
plaintiff was no party ;■—Held, after ver¬ 
dict, that the prcscrijitive right of soil in 
the manor (the toll being co-ev.al there¬ 
with) was a sufficient general considera¬ 
tion for the toll, as a toll traverse, the 
plaintiff having bought and delivered 
goods within the manor ; for where a 
legal commencement of a prescription 
can be presumed, it is sufficient to sup- 
such claim after verdict. Rickards 
V. licnnett, 2 Dow. &'Ryl. .389. 

.S'. C, 1 B. & C. 22.3. 

(5) By lliglnvu^ and Turnpike Acts. 

See the Statutes 3 Geo. 4, c. 12G. 

4 6'CO. 4, c. 16. c. 95. 

1. Where by a local turnpike act, 
2 Geo. 3, c. 67, a certain toll was im¬ 
posed on carriages, and not on the horses 
! dratving them, with a provision that no 
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Port Duties, 
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persons having paid such tolls and pro¬ 
ducing a ticket should be again liable on 
the same, day,—and by a subsequent 
local act, 49 tVro. 3, c. 28. reciting the 
former one, the old tolls were repealed, 
and others imposed in respect of the 
horses drawing, and not oji the car¬ 
riages; but all the provisions of the 
former act were to be continued as fully 
as if they had been re-enacted :—Held, 
that toll having been paid on horses 
passing with a carriage, no new toll was 
demandablc on the same horses return¬ 
ing the same day, although drawing a 
different carriage. Gray v. S/iilling, 

4 Moore 371. 

2. The exemption in the general 

turnpike act, 13 G’ ). 3, c. 84. from pay¬ 
ment of toll by a passenger crossing a 
road, and not going one hundred yards 
thereon, is confined to carriages, &c. 
merely croAsing the road. Phillips v. 
Harper, 2 Chit. 412. 

3. An act of Parliament exempting 

carts and waggons, loaded with manure, 
from toll, exempts them from toll ifj 
they are going empty to fetch manure. 
Harrison v. James, 2 Chit. 547. 

But see 52 Geo. 3, c. 145. 

4. Under an exemption from toll, in an 

act of Parliament for carts carrying com¬ 
post, &c., or any thing whatever used in 
the manuring of land; the carriage of 
lime is not exempt. The words, “ or any 
thing whatsoever used in the manuring 
of land," being considered as only ap¬ 
plying to the carriage of ploughs, har¬ 
rows, and such like instruments. Khtg 
V. Gough, 2 Chit. 655. 

5. A notice of action under an act of 
Parliament against a toll-gate keeper, 

“ for demanding and taking of the 
plaintiF toll for and in respect of cer¬ 
tain matters and things particularly 
mentioned and exempted from the pay¬ 
ment of toll, in and by a certain act of 
Parliament, intituled, &c.’’ is uncertain 
and bad. Freeman v. Line, 

2 Chit. 673. 

(c) By Canal Acts. 

fFhere and in what proportion a Canal 

Company is rateable to the Poor, See 

tit. Poor II. (/>) Ante, Page 203.. 

1. Where a Canal Act directed, “ that 
no boat navigating thereon, which should 
not be capable of carrying a greater 
burthen than twenty tons, or which 
should not have a loading of twenty 


tons on board, should he allowed to pass 
through any of the locks, unless the 
owner or navigatdr of such boat should 
pay tonnage equal to a boat of twenty 
tons and it did not appear that in any 
part of the Act a boat per se was made 
liable to any toll, but that all the pro¬ 
visions as to tolls applied exclusively to 
good%conveyed on the canal:—Held, 
that the clause in question was confixed 
to boats carrying some loading, and did 
not attach upon an empty boat passing 
through,the locks. Leeds and Liverpool 
Canal Navigation Company v. Hustler, 

2 Dow. & Ryl. 55G. 

S. C. 1 B. & C. 424. 

• This' decision overruled the case of 
Hollinshead v. The Liverpool and Leeds 
Canal Company, 2 B..& A. 66. 

And see the statute 59 Geo. 3, c. 105. 

II. PORT DUTtES. 

I- A post-office packet, hir^d by the 
post-master general, under a contract 
to carry mails and government des¬ 
patches to and from Dover to Calais, 
entering the harbour of Dover on her 
return voyage, bringing no mail, but 
having on board despatches for His 
Majesty’s Secretary at War, and also 
private passengers and their luggage, a 
carriage, and bullion, for passage and 
freight; the vessel being the private 
property of the commander, is a vessel 
employed in Ilis Majesty's service, and 
therefore exempt from the payment of 
the Dover harbour dues, payable under 
the 47 Geo. 3, c. 69 ; the sixth section 
of which, contains an exemption in favour 
( of vessels belonging to His Majesty, or 
that may be employed in his service. 
Hamilton v. Stow, 

I Dow. & Ryl. 274. 

S. C. nomine Hamilton v. Stow, 

5 B. & A. 64.9. 

2. Under a clause in an Act of Par¬ 
liament, (14 Geo. 3.) exempting ships 
“ from the payment of the same port 
or toll duties more than once for the 
same voyage out and home, notwith¬ 
standing such ship or vessel might go 
out and return with a loading of goods 
or merchandizeHeld, that a vessel 
having cleared out of port at Hull, with 
a cargo of goods for Mogadore on the 
coast of Africa, which she discharged, 
and there took in another cargo' for 
London ; discharged the same at Lon¬ 
don, and took in a cargo for Hull, with 
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which she arrived there; constituted two (Dock Company) v. Huntington, 
distinct voyages, and t^id not fall within 2 Chit. 597. 

the exemption. Kingston-upon-HuU , 


TRANSPORTATION. 


1. Where a prisoner was convicted of 
perjury at the assizes at Chester, and 
the sentence of transportation was en¬ 
tered 5n the record as follows: Where¬ 
fore, all and singular th<|gBaid premises 
being seen by tlie said J ustices here, and 
fully understood, it is therefore orJerjid 
lliat he the said L. K. be transported to 


the coast of JVriv South IVaks, or some 
one or other of the islands adjacent, for 
and during the term of seven years 
Held, on error brought, that this was no 
judgment, but merely an order. Rex 
V. Kenworthy, ti Dow. fk Ryl. J 7S. 

S. C. 1 B. & C. 711. 


TRESPASS. 


I. 15Y WHOM, (VNI» IK WHAT 1 

CASE3 MAINTAINABLK V 255 
pagej 


11. WIIICRE NOT ------ 25(5 

HI. PLEADINGS - - - - - - ib. 

(a) Declaration ----- ib. 

(5) Licence - -----257 

(c) Mol/iter manus imposuit - ib. 

(d) Juslificaiion ----- ib. 

(e) Ncu' Assignment - - - ib. 

IV. EVIDENCE - ----- ib. 


V. STATING PROCEEDINGS IN - 258 


1. MY WHOM, AND IN WHAT CASES 
MAINTAINABLE. 

N. B. Where Trespass on Case is the 
proper remedy. See Action II. (5) Ante, 
Page 3. As to -what Costs arc recoverable 
in Trespass, see Ante, tit. Costs, Div. I. 
(a) (c) VI. Pages 83. 86. 

See also Blundell v. Cafherall, 

5 B. & A. 268. Ante. Page 62. 

Chamier v. Llingon, 

2 Chit, 410. Ante. Page 186. 

1. Where the plaintiffs, who were 
employed as contractors for making a 
navigable canal, had erected a dam com¬ 
posed of piles and earth, with the con¬ 
sent of the ownca: of tlie soil, for the 


purpose of completing their work:— 
Held, that they might maintain trespass 
against the defendants as wrong doers, 
for breaking and destroying the .same. 
Dyson v. Collick, 1 Dow. & Ryl. 225. 

S. C. 5 B. A: A. 600. 

2. The landlord of a tenant from 

year to year, although there be no re¬ 
servation of the timber on the premises, 
may support an action of trespass vi ct 
armis, against a third person, for carry¬ 
ing it away, after it has been cut down. 
JVard V. Andrcies, 2 Chit. C36. 

3. So, the vendee of a growing crop 
of grass, who is in possession of the 
held, for the purpose of making it into 
hay, may maintain trespass against the 
sheriff, if, when cut, the close be en¬ 
tered, and part of the grass carried 
away by a person who has purchased 
the grass of a bailiff of the sheriff', who 
had seized and sold it under a ^ficri 
facias against the original vendor; 
where the person actually entering, 
claims under the sale of the sheriff’s 
bailiff, and carries ofl' the crop by his 
authority. Tompkinson v. Russell, 

9 Price 287. 

4. The statutr 13 Geo. 3, c, 78, s. 60, 
imposing a penalty on the driver of a 
cart or waggon for riding thereon under 
the circumstances therein mentioned, 
authorises a Justice of the Peace, on his 
own view, or upon the oath of one wit¬ 
ness, to convict the offender; and in 
case he refuses to discover his name, or 
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the name of the owner of the cart, &c., 
he is subiecteJ to a like penalty, and 
may, without warrant, be apprehended 
forthwith by tile person seeing the 
ofie/»ce committed :—Where the driver 
of a waggon committed an olFouce within 
that statute, in the view of a magistrate, 
and having placed himself before the 
board on which his muster’s name was 
painted, so as to prevent the discovery 
of the owner, and the magistrate, in 
order to ascertain the name, stopped 
the honscs and laid hands on the driver, 
and removed him from his position be- 
ibre the board, and thereby informed 
himself of the ownership : Held, on 
demurrer, that this was a trespass, for 
which the driver h d a right of action. 
Jones V. Owen, 2 Dow. & Ryl. 600. 

11. wiXEaE imr. 

1, If in the prosecution of a lawful 
act, an accident purely accidental arises, 
no action can be Supported for an in¬ 
jury arising therefrom. Daris v. Suuii- 
iters, 2 Chit. 639. 

2, But it seems otherwise where any 

blame is imputable, though a person be 
innocent of any intention to injure; as 
if be drives a spirited horse improperly, 
or uses imperfect harness, and the horse 
takc.s fright and kills another. Wake- 
man v. Robinson, 1 Bing. 213. 

3, Trosfiass is not maintainable 

against commissioners of a bankrupt for 
committing a witness to prison for not 
satisfactorily answering questions jmt to 
him whilst under examinatio.i before 
them, touching the estate and cflects 
of a bankrupt, even thongii the ques¬ 
tions may appear to the Court to have 
been satisfactorily answered. Doswell \ 
v. Imprii, 2 Dow. & Ryl. 350. j 

5. C. 1 B. &C. 16.3. 

4f. It is no offence within the statute 
1 Geo. 4. c. 56., “ w"ilfully and mail-' 
ciously to carry away” a post or pale, 
unless the party charged, has wilfully or 
maliciously committed the damage, in¬ 
jury, or spoil alleged. Rex v. Harper, 

1 Dow. & Ryl. 222. 

5. Where a tenant did not deliver up 
possbssioii of a house, his term having 
expired, after a regular notice to quit, 
and the landlord in his ab.sence broke 
open the door and got possession, al¬ 
though some few articles of furniture' 
remained therein; and the tenant having 
obtained a verdict against the landlord 


in an action of trespass for this entry; 
— the Court of P. granted a new 
trial, on the ground that the land¬ 
lord had a right of entry ; and conse¬ 
quently, that such action was not main¬ 
tainable. Turner v. Meymoit, 

1 Bing. 158. 

6. By the statute 16 and 17 Cur. 2. 
c. 12., certain persons were authorized 
to make navigable the river Jtchin aud 
certain other rivers, and to cut, dig, and 
make new channels, and to deepen or 
widen the rivers, channels, &c. and to 
do all that mi^t be fit for navigation, 
and to build loKks, &c. upon any of the 
lands .adjoining the rivers, Ac. and to 
m5ke towing paths ; and it was ex¬ 
pressly provided that the undertakers of 
the navigation should not make any 
trench, river, or watercourse, or use the 
locks, Ac. upon the land of any person 
until a full agreement with, .and satisfac¬ 
tion to the owners of the land had been 
made by the commissioners ,minted 

by the act, or by the persons authorized 
to make the navigation; nor until satis¬ 
faction should be paid to the respective 
owners of the lands, according to the 
determination of the commis.sioner8, or 
by agreement, by the undertakers of the 
navigation.—By a subsequent clause, 
the commissioners were to determine 
what satisfaction any person should 
have, in respect of any prejudice, loss, 
or damage sustained for such propor¬ 
tion of his lands next adjoining to the 
navigation, as should be made use of 
<br the purposes of the Act, in case the 
iinderUikers of the navigation should 
not have agreed beforehand, and satis¬ 
fied tlu' party so damnified : — Held, 
that by virtue of the provisions of this 
Act, the proprietors of the navigation 
did not necessarily acquire such an in¬ 
terest in the soil in a bank adjoining to, 
aud formed out of, the earth excavated 
from a new channel made for the first 
time under the Act, as would enable 
them to maintain trespass. Hollis v. 
OolHjinck, 1 B. A C. 205. 

.S’. C. (not *S'. P.) 2 Dow. & Ryl, 316. 

m. FEEABIKOS. 

{a) Declaration. 

1. In an action of trespass for driving 
against the plaintiff’s cart: it is an im¬ 
material allegation who was riding in 
it. Howard v. Peete, 2 Chit. 315. 
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2. Or to whom the cart belonged at 
the time of the accident. Hopper v. 
Reeve, * 1 Moore 407. 

(6) Licence. 

1. A tenant from year to year being 
desirous of letting bis house for a quar¬ 
ter, quitted and left it locked, with 
authority to his landlord to let it during 
his absence if an opportunity offered, 
and for that purpose left the key with a 
neighbour:—An opportunity occurred 
of letlyig the house, but the person who 
had the key having absconded, the 
landlord entered by placing a ladder 
against the house and raising the first- 
iloor window, and after shewing the 
inside of the house, left it in the same 
state as before:—The house was after¬ 
wards entered by persons unknown, and 
some of the tenant’s furniture and wear¬ 
ing apparel were stolen; and the te¬ 
nant having brought an action of trespass 
against the landlord for breaking and 
entering the house, and leaving it inse¬ 
cure, in consequence of which his furni¬ 
ture and wearing apparel were stolen:— 
Held, that a plea of leave and licence 
was no answer to the action. Ancaster 
V. Milling, 2 Dow. He Ryl. 714. 

Cc) MoUitcr manus imposuit, 

1. A music master of a cathedral is 
not justified in even moderately beating 
a chorister for singing at a catch-club; 
though such singing might be injurious 
to his performing in tlie cathedral. 
Ncicniau v. Bi ntieU, 2 Chit. 195. 

(d) Justification. 

1. Where the first count of a de- 

clar.ition stated, that the defendant 
assauhed and imprisoned the plain¬ 
tiff; and, during such imprisonment, 
struck, pulled, and pushed him about, 
and the defendant justified that he ar¬ 
rested the plaintiff under process ; and 
tliat the latter, whilst in custody, 
having conducted himself in a violent 
manner, the defendant necessarily, and 
to prevent his escape, struck, Hu ::— 
Held, that this latter part of the justi¬ 
fication not being proved, the plaintifi' 
^Vis entitled to judgment, and that it 
was not necessary to new assign the 
battery by tlic defendant. Phillips v. 
IJowgale, 5 E. He A. 220. 

2. To trespass //uarc clausum fregit. 


tlie defendant justified a right of way 
over the locus in quo in the tenants and 
occupiers of premises adjacent thereto, 
and it being proved that he *was only 
seised of the premises, in respect of 
which the right of way was claimed and 
occupied, by means of a tenant, to 
whom the premises were demised:— 
Held, that he was an occupier so as to 
sustain the plea of justification pleaded. 
Hollis v. Proud, 2 Dow. & Ryl. 31. - 
S, C. differently reported, nomine 
Proud V. Hollis, 1 B. & C. 8. 

3. A plea to an action for breaking 
the plaintiff’s close, that over and across, 
&c. was a common and public highway 
for persons to pass along at pleasure, o.i 
payment of a certain toll, is not incon¬ 
sistent or contradictory ; particularly if 
it be not stated to be immemorial, for it 
may be a highway created by an act of 
Parliament. Sutcliffe v. Grcenxcoou, 

8 Price 535, 

(c) New Assignment. 

See Phillips v. ILnegute, 5 B. & A. 220. 
supra. 

1. Where the plaintiff in a declara¬ 
tion of trespass quare clausum fregit, 
began by naming his own close, it is not 
necessary for him to new assign after a 
plea of liberum icuanentmn generally, 
without giving any further description 
of the close;—Therefore where in tres¬ 
pass for breaking and entering a certain 
close of the plaintiff’s, culled the Pohl- 
yard, the defendant pleaded that such 
close was his soil and freehold, and 
issue was taken thereon, which was 
found for the plaintifi':—Held, that a 
new assignment was unnecessary, as 
the plaintiff was entitled to recover on 
proving a trespass done in a close in his 
possession, bearing the name given in 
the declaration, although the defendant 
might have a close in the same parish, 
known by the same name. Cocker v. 
Crompton, 2 Dow. & Ryl. 719. 

S. C. 1 B. & C. 489. 

IV, EVIDENCE. 

« 

See Morris v. Daubigny, 5 Moore 319. 

Post. tit. IXNESS. 

Hollis V. Golilfinch, 

2 Dow. & Ryl. 31G. 

S. C. 1 B. & C. 205, Ante. Page 127. 

1. Where the first count of a de¬ 
claration stated, that the defendant 
2 L 
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assaulted and imprisoned the jdaintiff; 
and, during such imprisonment, struck, 
pulled, and pushed liini about; and the 
ilcfendant pleaded that lie arretted the' 
plaintiff under process; and that the 
latter, whilst in custody, having con¬ 
ducted himself in a violent manner, the 
defendant necessarily, and to prevent his 
escape, sti-uck, &c.:—Held, that the se¬ 
cond count of the declaration (which 
omitted the battery) having been justi¬ 
fied by proof of' the writ, warrant, and 
arrest under them, the plaintiff, although 
one assault only was proved, w.as still 
entitled to judgment, having proved the 
trespasses, as laid in the first count. 
Phillips v. Hotigdle, 5 R. & A. 220. 

2. Evidence of the practice of one 
cathedral is not admissible as evidence, 
where the music-master of another mo- 
tlerately licat a chorister for singing at a 
catch-club. Newman v. llemiri/, 

2 Chit. 15)5. 


3. In an action for an assault, though 
the defendant has not pleaded a justifi¬ 
cation, he may ejftract evidence in miti¬ 
gation of damages in the cross-exami¬ 
nation of the plaintiff’s witnesses, and 
the plaintiff cannot give remote conse¬ 
quences in evidence as special damage. 
Muore V. Adam, 2 Chit. 198. 

V, STAYING PEOCEEDINGS IN. 

1. In^ an action fur an assault, the 
Court required the plaintiff to disdlose to 
the defendants his proper occupation 
and place of residence, his identity being 
material to their defence on the trial, 
and the proceedings were ordered to be 
staid until such disclosure w.as made. 
Johnson v. Birky, 1 Dow. & Ryl. 174. 

$. V. 5 B. A A. 540. 


TRINITY HOUSE. 


]. The Trinity House have a right to 
the duty of balluslagc ofskreened garden 
gravel,though not taken from ^eThames: 
Ibit it is doubtful, whetlier gravel taken 


from the river J^a is wiihiii the juris¬ 
diction of the Trinity House. 'I'riuifii 
(Corporation) v. Staples, 2 Chit. C89. 


TROVER. 


I. HY WHOM ANU WHEN MaIN-^ ggg 

TAiNAiiLE, - - page) 

II. rONVEIlSJON,-tVlIAT SHALL BE 259 

III. PLEADINGS AND EVIDENCE - 260 

IV. VEIiPIcr .\N» DAMAOES - - ib. 


1. BY WHOM ANn WHEN MAINTAINABLE. 

When Assignees of a Bankrupt may main¬ 
tain Trover, See Bankiiupt VJ. (a) 
6, 7. Ante, page 53, 

1. The unpaid vendor ©floods may 
stop them in Uansitu before they come 
to the harnhs of the vendee’s factor, al« 
tbbiigh such factor has the bill of lading, 
indorsed to order, in his custody, and is 
under an acceiit.mce to the vendee on a 
gem!f|fl^ccourjt; theiefore, where tlie 


vendee became bankrupt and tJie factoi 
also, and the messenger under the com¬ 
mission of the latter, on the arrival of the 
ship, went on board and seized the car¬ 
go, the agent of the vendor having pre¬ 
viously given notice to the captain to 
deliver the cargo to him, to which he 
agreed:—Held, that an action of trover 
would lie by the vendor against the as¬ 
signee of the bankrupt factor." Patten 
V. Thompson, 5 M. & S. 850. 

2. Where A and B, having agreed to 
purcliase cottons on their joint account, 
directed their brokers to purchase the 
same, and purchases having been made, 
warrants or orders for delivery were 
made out in the name of tlie broker^, 
and the cottons were left in their cus¬ 
tody as the brokers of A., and Imme¬ 
diately afler the purchases B, paid A. 
one half the value; and after consider- 
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able purchases had been made, the bro¬ 
kers were informed that B. had an in¬ 
terest in the goods purciiascd; and J., 
after this, directed the brokers to pro¬ 
cure him a loan on the security of the 
warrants, and C. advanced money by 
discounting bills drawn by A. upon the 
brokers, as a security for which, the 
whole of the w'arrants were deposited 
with C. by the brokers ; and while they 
were so deposited, the latter received 
directions, both from A. and B., to make 
a division of the goods held on thejr 
joint account, which they did, b'y appro¬ 
priating specific warrants to each party, 
and which division was approved* of by 
both; and before the bills became due, 
the brok ;rs were directed by A. to get 
one half renewed, which C. agreed to 
do, and discounted fresh bills, and the 
brokers then left in the hands of C. as a 
security for the money thus advanced, 
the warrants belonging to B .; C., how¬ 
ever, not then knowing that B. had any 
interest m them:—Held, that the second 
pledge wras the pledge of a specific 
chattel belonging to B. which the bro¬ 
kers had no authority to make, and, con- 
senuently, that trover was maintainable. 
Barton v. Williams^ 3 h, Ik A. 395, 

3, Where the owner of a mill demised 
it to a tenant for a term, and the latter 
clandestinely, and without permission of 
his landlord, dismantled the mill of the 
machinery, which, on its being removed, 
was seized by the sheriff’ under a Jieri 
facias, and sold under his authority to a 
bona Jide purchaser:—Held, that the 
landlord mi.;ht maintain trover against 
such purchaser, though the tenant’s term 
was unexpired Farrant v. Thompson, 

2 Dow. & Ryl. 1. 

S. C. 5 B. & A. 82G. 

1. And if a sheriff’legally take goods 
in execution, the juroprictor w'hcreof 
afterwards becomes a bankrupt, and the 
sheriff sells at one time, after the bank¬ 
ruptcy, enough to satisfy that, as well as 
another execution delivered to him after 
the bankruptcy, such sale is void; and 
the bankrupt’s assignees may recover in 
trover for such of the goods as were 
sold after the sheriff had raised money 
enough to satisfy the first execution. 
Stead V. Gascoigne, 8 Taunt. 527. 
p 5. Where a foreign merchant con¬ 
signed goods to his corfespoutlent in 
London, who pledged them with a factor 
as and for his owxi property, and’ re¬ 
ceived the amount in advance, and 
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afterwards became bankrupt:—Held, 
that the factor was liable to the foreign 
merchant in trover for the goods. /)«- ' 
chs v. flyland, 5,Moore 518. n. 

G. Where a bankrupt was required by 
his assignees, on his last examin.ttion, to 
deliver to them his books of account, 
which he did:—Held, that he must be 
deemed to have delivered them on com¬ 
pulsion ; and it being afterwards found 
that he was not a trader and that the 
commission had iraitroperly issued, that 
he inigltt support an action of trover 
against such assignees, without any pre¬ 
vious demand of the books. Suniniersett 
v. Jarvis, • C Moore 5G. 

S. C. 3 Brod. & Bing. 2. 

7. Where, in trover for goods, a wit¬ 
ness for the plaintiff stated on cross ex¬ 
amination, that be had beard the latter 
say he had been discharged under the 
I.ords’ Act after the sale of the goods; 
and a verdict having been found for him, 
the Court of C. P. refused to set it 
aside, although it was objected that the 
communication made by the plaintifff^ 
shewed that he had no title to bring the 
action. Summersett v. Adamson, 

1 Bing. IC, 

8. Q.umrt —As to what is a sufficient 

property in a chattel to maintain trover? 
Ward V. Bird, 2 Chit. 582. 

II. tONVEUSlON,-WHAT SIlAtL BK. 

See Wilson v. Girdlestone, 1 Dow. &' Ryl. 

488. S. C. 5 B. & A. 847. Post, next 

page. 

1. It seems that a sale by one of two 
tenauts in common of the whole of their 
property, is a conversion as to the share 
of one. Barton v. Williams, 

5 B. Sr A. S95. 

2. The owner of a ship consigned her 
to persons abroad, who hypotiiecated 
her, and directed the captain to sign a 
bottomry bond:—on her arrival in Lon¬ 
don, he, by tlieir directiou, delivered the 
register to tlie defendant (the agent of 
the consignees), who gave it to their so¬ 
licitor to institute ’proceedings in the 
Court of Admiralty on the bottomry 
bond:—the ship was sold, by order of 
that Court, and »hc register decreed to 
be given up to the purchaser. The 
owner became bankrupt, and his assig¬ 
nees b: ought an action of trover for the 
register:—Held, tliat they could not re¬ 
cover, as they might have appeared in 
the Admiudly Court and jircventeil the 
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sale of the vessel, anil as the delivery of 
the register to the purchaser, under the 
decree of that Court, was not a conver¬ 
sion. Ildssack V. Masson, 

i Moore 361. 

3. Where the plaintiff’s goods, which 
had been saved from a fire, were carried 
to a warehouse by the servants of an in¬ 
surance company, of which the defend¬ 
ant, as one of such servants, kept the 
key, and on his being applied to by the 
plaintiff to deliver them up to him, re¬ 
fused to do so witliout an order from 
the company:—Held, that this was not 
such a refusal as amounted to a conver¬ 
sion. Alexander v. Smithei/, 

5 B. & A. 247. 

4. A. brought an action of trespass 
against B. for taking away a filly; B. 
justified the taking as the servant of C. 
The jury found a verdict for A. with 
damages, subject to a reference to D., 
one of the jurors, to ascertain to whom 
she belonged; which was to depend on 
whether a scar should appear on a cer¬ 
tain part of her body, and in case it 
should, the verdict for A. was to stand, 
if not, it was to be entered for B :—the 
filly vras delivered' to D. by the consent 
of all parties, and he made his award, 
and found her to belong to A., and ac¬ 
cordingly ordered the verdict fi)und for 
him to stand. C., ten days after the 
award, demanded the filly of Z>., who 
refused to deliver her, and a fortnight 
afterwards hebrought an action of trover 
for her recovery:—Held, that the deten¬ 
tion of the filly by D. did not, under the 
circumstances, amount to a conversion, 
as C. was no party to the original action, 
and as it did not appear that he was au¬ 
thorised by B. to make the demand, to 
whom alone D. was bound to deliver 
her, he only being liable for the da¬ 
mages awarded to A, Gvntoa v. Nurse, 

5 Moore 259. 

HI. rnEADiNOs and evidence. 

1. Where in trover for the recovery of 


title-deeds, a bill was filed against an at¬ 
torney generally as of Michaelmas Term, 
with a special memorandum that it was 
filed on the 28th November, and it ap¬ 
pearing that the demand and refusal 
were on the 29tb, the day after Michael¬ 
mas Ter^i, parol evidence was admitted 
to shew that the bill was in fact filed on 
the 24th December, so as to sustain the 
action, and that a demand and refi'sal 
were evidence of a prior conversion, fk i7- 
smv. Girdlestonc, 1 Dow. & Uyl. 488. 

S. C. 5 B. & A. 847. 

2. And in trover by the assigneb of a 
sheriff against the assignees of a bank¬ 
rupt for taking goods which the former 
cljiimed under an execution issued 
against the bankrupt’s effects before 
the bankruptcy: — Held, that such 
assignee must prove the judgment 
against the bankrupt, as well as the writ 
of execution, unless it appear from 
the record or Judge’s notes that the de¬ 
fendants were the assignees of the bank¬ 
rupt. Glasier v. Eve, 1 Bing. 209. 

3. In trover for a deed which the de¬ 

fendant admitted he detained at the 
request of J. S., and in the detention of 
which, the latter was actually interested; 
Held, that the declarations of J. S. in 
favour of the plaintiff’s claim, were 
admissible in evidence; but that he 
was properly rejected, as being an in¬ 
competent witness. Harrison r. Val- 
lance, 1 Bing. 45. 

IV. VEBDICX AND DAMAGES. 

1. After a plaintiff had recovered da¬ 
mages under a writ of inquiry in trover, 
for the conversion of his title-deeds, 
the Court permitted satisfaction of the 
damages to be entered on the roll, on 
i the terms of the defendant’s delivering 
I up the deeds and paying all the costs 
as between attorney and client, incur¬ 
red by the plaintiff in the cause, and 
placing the plaintiff in as good a situa¬ 
tion as he stood in before the cause of 
action accrued. Coombe v. Sansam, 

1 Dow. & Ryl. 201, 


TRUSTEES. 

See Mackintosh v. Barber, 1 Bing. SO. Ante, page 133. 

See also tits, f Ante, jiagc 100. 

(_ Ejectment. I. Ante, page 113. 






1. Where trustees were authorised to I lands directed to be sold, and such 
give receipts for the purchase-money of j money was to be laid out in the pur- 
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Vowcrs and Privileges. 

chase of other lands to be settled in the 
same manner as those sold, a purchaser 
having paid the purthasc^moncy bona 
fide to the trustees, and having taken 
their receipt, cannot be aftected by any 
misapplication of the money by them. 
Roper V. Halli/ax, 8 Taunt. 845. 

2. The Ecclesiastical Court has no 
jurisdiction over a truster under a testa¬ 
tor’s will: —Therefore, where a trustee 
was arrested and committed on a writ de 
coiitumacc capiendo under the statute 53 
Geo. 3, c. 127, for not exhibitiog an in¬ 
ventory and account of the goods of a 
testator, the Court ordered him to be dis¬ 
charged out of custotly. Rex v. Jenkins, 

3 Dow. & Ryl. 4i» 

S. C. 7tominc Ex parte Jenkins, 

1 B. & C. 655. 

3. An Act of Parliament, authorising 
trustees to improve public streets, and 
to sell waste lands to defray the ex¬ 
penses of such improvements, and to 
use the money arising from such sales 


in such manner as they should think fit, 
for the carrying the purposes of the act 
into execution, does not authorise them 
to expend such money in the opposi¬ 
tion of a bill in Parliament, which, if 
passed, would turn out disadvantage- 
ously to the purposes of the former act. 
Edwards V, Wilson, 2 Ch{^. 610. 

4. Trustees, appointed by the Liver¬ 

pool Dock Act, are liable to the duty on 
salea by auction, ordered by them in 
the execution of the trust. Rex v. 
Winslanley, 8 Price 180. 

5. Where the City Lottery act (46 

Geo. S, c. 97,) vested certain premises in 
five trustees, and provided, that in case 
of the death of one or more of them be¬ 
fore the drawing of the Lottery, the sur¬ 
vivors should fill up the vacancy:— 
Held, that a conveyance by four only 
was valid, one having died before the 
drawing took place. Doe d. Read v. 
Godwin, 1 Dow. & Ryl. 259. 


TURNPIKE. 


See tits 




HienwAYs. Ante, page 148. 
Tolls. Ante, page 253. 


See also the statutes 3 Geo. 4, c. 126. & 4 Geo. 4, c. 95. 


1. Where, any five or more trustees,: 
under a turnpike act, were authorised 
to make turnpikes, with such suitable 
out-buildings and conveniencies as they 
should think necessary on the intended 
line of road, and the owner of the soil 
next adjoining a toll-house, (erected in 
pursuance of the act,) contracted with 
one of the trustees, on behalf of the rest, 
to fink a well for the convenience of the. 
toll-house, the expense to be borne by 
each party equally:—Held, that the 
sinking the well was within the autho¬ 
rity of the trustees; that the contract 
i ntcred into by one of them on behalf 
of the rest, was valid ; that the action 
to recover a moiety of the expense of 
the well was rightly brought in the 
name of the clerk of the trus^j^es; and 
that the consent of die trustees through 
die medium of one, that the well should 
be sunk, was a good consideration to 
support the action. Newman v. Fletcher, 
1 Dow. & Ryl. 202. 

Where two magistrates authorised 
the surveyor of a turnpike-road which 
ran through twenty-nine townships, to 


collect for its repair a composition in 
lieu of the statute duty, and the sur¬ 
veyor was not examined on oath as to 
the necessity of the composition, but 
afterwards made an assessment of six¬ 
pence in the pound upon the annual 
value of the lands of a particular town¬ 
ship through which the turnpike-road 
passed; and the sum to be collected 
under the assessment was the utmost 
which the surveyor of the turnpike 
could in any case demand from the in¬ 
habitants of the township, and much 
exceeded what was required to put that 
part of the road lying in the township 
so assessed into complete repair; and 
the turnpike surveyor returned the as¬ 
sessment to the surveyor of the high¬ 
ways of the township, and directed 
him to collect th: sums therein men¬ 
tioned, and on a. refusal to pay the sum 
assessed by an inhabitant of the town¬ 
ship, two magistrates granted a warrant 
of distress to levy the same:—Held, 
tliat the warrant was bad, the magis¬ 
trates having no jurisdiction; on the 
ground, that in order to legalize the 
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demand under the assessment, it ought 
•to have been previously ascertained how 
mauy days statute duty would be re¬ 
quired to put ttie road into complete 
repair; the composition being demand- 
able only in respect of that number of 
days’ statute duty. Stanky v, FitUkn, 

5 B. & A. 425. 

3. A defendant having been con¬ 


victed of forcibly passing a turnpike- 
gate without paying toll:—Held, that 
the Sessions, on "appeal, properly re¬ 
jected evidence to shew that the gate 
had been unlawfully erected; the admis¬ 
sibility of such evidence being a question 
expressly within the discretion of the 
Justices at Sessions. Rex v. Cambridge¬ 
shire (JuslicesJ, 1 Dow. & Byl. 325. 


USE AND OCCUPATION. 


1. The assignees of a bankrupt hav¬ 
ing entered into possession of land in 
the middle of a quarter, which the bank¬ 
rupt had agreed to take upon a building 
lease, on the terms of paying the rent 
half-yearly:—Held, that an action for 
use and occupation would lie against 
them for the whole year, though they 
had not occupied during all the time. 
Gibson v. Courthope, 

1 Dow. & Ryl. 205. 

2. If a tenancy be established by the 

plaintiff in an action for use and occu¬ 
pation, it is incumbent on the defendant 
to shew that the tenancy was afterwards 
determined, or that the landlord has ac¬ 
cepted another person as tenant. Ward 
V. Mason, 9 Price 291. 

3. A, took a farm under an agree¬ 
ment from B. that A. should have the 
exclusive right of sporting over the 
manor in which it was situate, and 
should also occupy certain glebe land 
within the parish. A, entered into pos¬ 
session, but did not sign the agreement; 
and it appeared that B. had no power 


of conferring the right of sporting, nor 
could he procure the glebe land.—In an 
action for the use and occupation of the 
farm :-^Held, that evidence was .admis¬ 
sible to shew the annual value of the 
land without such right, which might be 
ascertained by the Jury, independently 
of the amount of the rent reserved by 
the agreement. 'Tomlinson v. Day, 

5 Me re 558. 

4. A, hired apartments by the year 
of B., who afterwards let the entire 
house to C., who sued A. for the hire of 
the apartments, in an action for use and 
occupation:—Held, that A. could not 
impeach C.’s title. Rennie v. Robinson, 

1 Bing. 147. 

6. In an action of assumpsit fur use 
and occupation of lodgings by the de¬ 
fendant’s wife, at his request, the de¬ 
fendant cannot plead that she w'as not 
his wife, as such plea would amount to 
the general issue, and also tender an 
immaterial issue. Sinclair v. Hervey, 

2 Chit. G42. 


% 


USURY. 


1. The plaintiff and defendant cove¬ 
nanted by deed to become partners in 
the business of army clothiers for ten 
years; and that the plaintiff should ad¬ 
vance 20,000/. as part of the capital for 
carrying on the business; and that the 
defimdant should provide a like sum; 
that the plaintiff, during the continuance 
«f the partnership, should receive out of 
the profits, if they were adequate, or if 
not, out of the capital, 2000/. per an¬ 
num for his share of the profits ; that he 
should not be answerable for an^ losses 
or expenses incident to the concern ; 


and that the business should be carried 
on in the name of the defendant alone. 
The defendant then covenanted, that on 
the determination of the partnership by 
effluxion of time, the sum of 20,000/. 
should be repaid to the plaintiff by in¬ 
stalment^ at three months’ date, bearing 
legal interest, to be computed at the 
determination of the partnership; and 
if default was made in the annual pay'll' 
ment of 2000/., or the joint capital was 
at any time reduced to 20,000/., tiicn 
the plaintiff should be at liberty to ter¬ 
minate the partnership, and repa^ him- 
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In Process, 

self the 20,000^. advanced, immediately; I 
and the defendant was to guarantee all 
debts, and pay all losses. In an action 
of covenant brought by the plaintift’ to 
recover the 20,000/. at the expiration of 
the ten years, the defendant pleaded 
that the deed was executed by way of 
shift, in pursuance of an usurious con¬ 
tract; which plea, upoa issue joined, 
was negatived by the verdict of tbe 
Jury:—Held, that after that finding, 
the deed must be taken to disclose the 
real intention of the parties; .and that 
upon*the face of it the plaintiff and de¬ 
fendant must be deemed partners; and 
that it was not void as being a loan of 
money within the meaning of the statute 
of usury ; and the Court of C.P. refused 
to grant a new trial, or arrest the judg¬ 
ment. Etidcrbv v. Gilpin, 

6 Moore 571. 

This judgment was affirmed in the 
Court of King's Bench in error. 

1 Dow. h Ryl. 570. 
S. C. SB.&A. 054. 


2. Whore an Inclosure Act empower¬ 
ed the Commissioners to make a rate to* 
defray the expenses of passing and exe¬ 
cuting the act; and enacted, that per¬ 
sons advancing money should be repaid 
out of tlie first money raised by tbe 
Commissioners; and expenses were in¬ 
curred in the execution of the act before 
any rate was made, to defray which, the 
Commissioners drew drafts on their 
bankers, requiring them to pay the sums 
therein-mentioned on account of the 
public drainage, and to place the same 
to their account as Commissioners ; and 
the bankers, during a period of six years, 
continued to advance considerable sums 
by paying these drafts: — Held, that 
they having from time to time made 
half-yearly rests in the accounts, and 
: charged intei est upon the balance then 
struck ; and the Commissioners Iraving 
assented to that mode of keeping the 
> accounts, the charging interest half- 
yearly was not illegal on the ground of 
usury. JSatofi v. Bell, 5 B. & A. 34. 
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I. IN PROCESS. 

1. Where, in a copy of a writ of lati¬ 
tat the defendant was described by the 
name of “ John Stafford," and in the 
notice to appear by the name of “ John 
• Stratford —Held, not to be a variance 
of which the defendant could avail him- 
s<if on a motion to set aside the service 
of the process for irregularity. JFilson 
v, Stafford, 2 Chit. 355. 


II. BETWEEN PLEADINGS ANJ^^'PBOCESS. 

See Large v. Attwood, 1 Dow. & Ryl. 

551. Ante, page 48. 

1. The Court refused to set aside the 

proceedings for a variance between the 
writ and declaration, where two writs 
had been issued, the one bailable in as¬ 
sumpsit, and the other not bailable, but 
requiring the defendant to answer in a 
plea of trespass and assault; and one 
declaration was delivered in assumpsit, 
and the other in trover. Campbell v. 
Palmer, 2 Cliit. 166. 

2. But w'here the ac etiam in a writ 
was " in a pica of trespass on the case 
upon promises,” and the declaration was 
delivered in debt, it is a fatal variance; 
and the Court of C. P. ordered an ex- 
oneretur to be entered on the bail-piece, 
and would not allow the declaration to 
be amended Jby filing it in assumpsit. 
Mabcrlcy v. Benton, 5 Moore 483. 

3. Wnere a defendant is described in 
process generally, he may be declared 
against as administrator; the object of 
the writ being merely to bring him into 
Court. lEatson v. Pilling, 6 Moore 66. 

4. But where the plaintiffs issued a 
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writ againt the defendant in their own 
‘names, and declared in their own right, 
and described themselves in the affida¬ 
vit to hold to bail as surviving partners, 
it is a fatal variance; and the Court of 
C. P. ordered the bail-bond to be can¬ 
celled, and would not allow the plaintiffs 
to amend their writ and declaration, on 
payment of costs. Attwood v. Ratten~ 
bury, 5 Moore 209. 

5. - Where five defendants were in¬ 

cluded in an affidavit to hold to bail, 
and separate bailable process was issued 
against one, in which the other four 
were not named; and serviceable pro¬ 
cess was issued against the other four, 
who were not mentioned in the bailable 
process-; and the bail-piece named the 
defendant alone, against whom the bail¬ 
able process had issued, and the decla¬ 
ration was filed against all five;—that 
Court refused to enter an exoneretur on 
the bail-piece; although it was insisted 
that there was a variance between the 
process and dec! ration. Christie v. 
fPalker, 1 Bing. 68. 

6. And where an affidavit to hbldto 
bail stated, '* that J, S. was indebted to 
the deponent in the sum of 44/. 11s.” 
being the amount of a certain inland 
bill of exchange drawn by the said J. S. 
on the deponent, and by him accepted 
for the hdnour of the said J. S., payable 
to the order of the said S. at a day 
now past, and which said bill of ex¬ 
change was paid by the deponent— 
Held, that although the deemation con¬ 
tained only the money counts for the 
amount of the bill, it was no variance 
from sucli affidavit. Brooks v. Clark, 

2 Dow. & Ryl. 148. 

III. BETWEEN FIJUPISOS AND EVIDENCE 
IN FBOOF OB CONTBACTS. 

(fl) In Place. 

1. Where in a declaration of ejectment 
the premises were described as being 
in the parish of Westbury, and it was, 
proved that there were two parishes of 
that name, viz. the one Westhury on 
Trym, and the other Westhury on Severn: 
—Held, that this was no variance. Hoe 
d. Janies v. Harris, 5 M. & S. 326. 

* 

(/») In Cu'cimstancis. 

1. Where a declaration in assumpsit 
stated that in consideration that the 
plaintiff would procure J, S. to grant a 
Ipt the defendaut, the latter pro¬ 


mised, to pay the plaintiff 170/., afad it 
was proved that J. S. having agreed to 
grant a lease to thfe plaintiff, the latter 
originally undertook to assign it to tlie 
defendant for the consideration men¬ 
tioned ; but that afterwards, a lease to 
which the plaintiff was a party and as¬ 
sented, was granted immediately by 
J. S. to the defendant, in which the 
consideration to be paid by the la‘ter 
to the plaintiff was not mentioned:— 
Held, that the evidence merely amounted 
to a proof of the substitution of a new 
contract to procure a lease from'./. S, 
to the defendant, in lieu of the original 
contract; and consequently, that there 
was no variance. Boone v. Mitchell, 

1 B. & C. 18. 

2. But where a declaration stated, 

that in consideration that the plaintiff 
would assign to the defendant a bill of 
exchange, and that he did assign it to 
the defen^nt, and a promise by the latter 
accordingly, and it was proved that the 
parties had agreed that the plaintifi' 
should give up the bill to the defendant, 
the latter, however, paying over the 
proceeds to the plaintiff; and in pur¬ 
suance of the agreement, the plaintifi' 
by deed assigned to the defendant the 
bill, and all sums of money due thereon, 
for the defendant’s own use; and the 
defendant covenanted to pay the 
plaintiff a sum equal to any money he 
should receive on account of the bill: 
—Held, that as the declaration imported 
that the plaintiff had made an'absolute 
assignment of the bill, and as the as¬ 
signment in evidence was conditional 
only, it was a fatal variande. Vansan~ 
dau V. Burt, 5 B. & A. 42. 

3. Where in a declaration of assumpsit 

against a carrier it was alleged, tliat 
in consideration that the plaintiff, at the 
request of the defendant, had caused to 
be shipped on board the defendant’s 
vessel a quantity of wheat, to be carried 
safely to a certain place for freight, the 
defendant undertook to carry safely,” 
and the ddlendant admitted an undertak¬ 
ing to carry antecedently to the deli¬ 
very:—Held, sufficient to support the 
allegation, though it appeared that all 
the wheat was not put on board till the 
day aficr such admission. Stn-^tcr v. 
Horlock, 1 Bing. 34, 

4. But where the plaintifis declared 
against the defendants on their common 
law liability as carriers, for the loss of a 
parcel, stating that they for certain hire 
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and reward undertook to carry goods 
from London, and deliver them safely at 
Dover, and it appeared that the course 
of dealing between the parties, was for 
the plaintiffs to pay the defendants an 
annual sum for the carriage of parcels 
between Isondon and Dover, and on the 
receipt of each parcel, the defendants 
were in the habit of delivering to the 
plaintiffs a written acknowledgment, 
' stating that they undertook to deliver 
the same as directed,,/?rc and robber 1 / rx- 
cepted and the J ury found .that tJiis 
contract had been established between 
the parties, though the loss was occa¬ 
sioned by negligence only; Held a 
fatal variance. Ixifharn v. Rtit/ei/, . 

3 Dow. & llyi. 211. 

S. C. 2 B. 8^ C. 20. 

5. A declaration in assumpsit stated, 

that in consideration that the plaintiff, 
at the request of the defendant, would 
lend a horse of his to be used by the 
defendant for a given time, he pro¬ 
mised to take pro^Kjr care of him. anrl 
return him to the plaintiff in as good 
a condition as he was in at the time 
of the promise, or pay the plaintiff 
fifteen guineas:—it was proved at the 
trial that in addition to those terms 
the contract w'as that the defendant 
should find the horse meat for his 
work : Held, that this was no variance, 
as the contract was sufliciently stated in 
the declaration, and as the law would 
imply th^ a person who hires a horse 
is bouiur to provide him with food 
during the time of such hiring, unless 
there be an agreement to the contrary. 
1 laud ford v. Vahucr, b Moore 74'. 

6. In assumpsit on a guaranlic, the 

declaration stated that tlic defendants 
undertook to indemnify A. for hohl- 
ing goods in his warehouse on their 
behalf, a7id delmring the same up to 
them ud/i /i requested so to do. On the 
production of the instrument, it ap¬ 
peared that the defendants only gua¬ 
ranteed him for holding the goods 
in his warehouse on their behalf: Held, 
that this was no variance, as it must 
be implied that he was to deliver 
them up to the defendants. Sampson 
V. Burton, 4 Moore 515. 

7. It seems that the words “ credit” 
aifd “ usual credit” arc synonimous; 
where, therefore, a declaration described 
a guirantie as •* credit” generally, aiid 
in the guarantic the expression was 
“ usual credit—Held, that this was 


9 

no variance. Atkinson v. Curler, * 

2 Chit. 403. • 

8. Where in an action on a bill of ex¬ 
change it was alleged In the declaration' 
to be “ for value received by .1, S.” and 
the bill produced was “ for value receiv¬ 
ed generally—Held to be a fatal vari¬ 
ance. Highmore V • Primrose, 2 Chit. 333, 

S. C, 5 M, & S. 65. 

9. Where a declaration upon a pro¬ 
missory note made in Ireland, alleged 
that it was made payable at No. 81, 
Dame Street, Dublin, for sterling money, 
without averring that Dublin ^as in 
Ireland, and that the money for whiqli 
the note was given was Irish currency : 
—Held to be insufllctent, as the note 
must be taken to have been drawn in 
E/igUiud and for English money, and 
was not supi arted by proof that it was 
made payable at Dublin in Ireland and 
for Irish money. Sproule v. Ligge, 

2 Dow. & Ryl. 15. 

■S’. C. 1 H. & C. IG. 

« 

10. A declaration in covenant for the 
assignment of a share in certain stock, 
professed to sot out the covenant, and 
described it as a covenant to assign a 
certain sum o f 2000/. The defendant, 
on oi/er, set out the deed, and demurred 
as for a variance, that the covenant was 
to assign stack, not vionep: —Held to be 
no variance; and even if it were, that 
the defendant should have pleaded twn 
cstfactum, and not have demurred; on- 
the ground, that whore a defendant sets 
out a deed on oyer on which the declara¬ 
tion is framed, he cannot on demurrer 
take advantage of a variance in an im¬ 
material part, between the deed as staled 
in the declaration, and as set out on 
oper. Ross V. Parker, 

2 Dow. & Ryl. 662. 

S. C. 1 B. & C. 358. 

11. W'herc a declaration in covenant 
by t!i<‘ reversioner against A., the as¬ 
signee of a lease fi>r years (granting 
licence to B. to continue a certain chan¬ 
nel open through the bank of a na¬ 
vigable river, tipon certain conditions) 
imported that the grantors had the entire 
right and absolute possession of the 
channel, and full p .ver to gr 9 .nt the use 
of it to />., and it appeared from the 
indenture that they were described 
merely as the persons who had the 
greatest proportion or sliare in the pro- 

i fits of the navigation, and that they 
by virtue of all or any powers and 
I authorities vesting in, or enabling them, 

O M 
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• granted the licence to R., his c'xccntors, 
administrators, and assigns: — Held, tliat 
this was a variance, as the grantors liad 
not the power of granting the privi¬ 
lege which the deetl as se.t out in the 
declaration piirp()rtcd to g[rant. Port- 
inorc (^Eitri) v. ](uiiti,ii Dow. & Ryl. 145. 

S. a 1 R. cS: C. 6!)!.. 

12. In covenant for not repairing — 

if the covenant to repair contains an 
exception of “ casualties by fire,” it is 
fatal on non c.\f factum to state it in tlic 
declaration as a general covenant to re¬ 
pair, omitting llie exception; and the 
<^ourt of C. P. would not allow the 
plaintiff to amend on payment of the 
costs of the trial; but left him to his 
remedy, by bringing a fresh action. 
Tirown v. Knill, 5 Moore lti4. 

13. It is not necessary that an al¬ 

legation should be as extensive as the 
proof; Therefore, where a count in debt 
onflic statute 55 Geo. 8,c.l37, s.G.stated 
that the defendant supplied the poor 
of the parish of IF. with provisions, 
tind it was proved that the poor of the 
jiarish of IF. together with the poor 
of four other parishes, were jointly main¬ 
tained in a workhouse: — Held, first, 
that it was no variance, the proof* being 
larger th.'in the allegation; and secondly, 
that the objection as to a variance be¬ 
tween the allcgatixHi of ti supply of the ' 
poor of the parish of IP\, and the proof 
of a supply of other pt)or in the w'ork- 
Iiousc, not liaving been tiiken at imi prius, 
could not he afterwards niatfe available. 
IVtst V. AmUews, 1 R. S: C. 77. 

•S'. C. not S. P. 2 Dow. & Ryl. 184. 

14. In an su iion on the case for neg¬ 
ligently pulling down a party wall ad¬ 
joining a wall of the plaintiT’s cellar, 
wlu'reby the ro<'>f of ilie latter fell in, and 
a (piautity of nine was destroyed ; and 
it appeared that the proximate cause of 
the damage was by placing a quantity 
of bricks on the roof of the cellar :— 
Held, that this vns no variance, and 
need not be set out in the declaration 
In order to support the action. King 
V. WilHamson, 

1 Dow. & Ryl. N. r. C. 35. 

15. Where in a declaration of trover 
a deed was deticrihed as “ a certain deed 
of assignment, bearing date, &c. jmr- 
porting to be made between T. S. of 
the one part and W. R. of the other 
part, and purporting to be a convey- 
axwe from T. S. to JV. R. of cer¬ 
tain tenements therein mentioned, by 


T. S. to W. R. for the remainder of a 
term therein mentioned, and yet xinex- 
pired;” and on its production it a))- 
jioared to be a comeyance of the pre¬ 
mises by lease and release between the 
same parties, and of the same dale;-- 
Ileld to he no varianct>. llurrison v. 
Vallanee, I Ring. 4.j. 

16. Where in an action for a libel, 

the declaration alleged, that tlu* defend¬ 
ant had composed, written, and pub- 
lislied the libellous matter; and it ap¬ 
peared from the libel itst'lf that be had 
given refl-venccs to another work,- from 
which the matter was take n, hut which 
were omitted in the declaration :—Held, 
llgit tin- Viirianee was fatal, inusmueli 
as the sense of the libel declared upon 
was dillercnt from that produced in 
evidence, as the omissions altered the 
sense of the remainder. Car/xcright v. 
IFnght, 1 Dow, A Ryl. 230. 

•S', V. 5 R. 6>ir A. <il5, 

17. After verdict in an action for a 
malicioius prosecution for pci ,»iry, it is 
no objection to the description of the 
Court in which the indictinentwas found, 
that the names of the .lustices hoibre 
■w'honi the session of Oyer and Terminer 
js held, are not set out; and it seems 
sutlicient to allege that at stich a ses¬ 
sion the defenduT.t maliciously indicted 
the plaintifl' for wilful and corrupt per¬ 
jury, without describing more parti¬ 
cularly til!- circumstances under wJiich 
the alleged perjury was sumiosed to 
have been committi d. Pipperv. Hearn, 

1 Dow. & Ryl. 26(5. 

•S'. C. 5 R. &- A. 6.34. 

18. Where the condition of a replevin 
bond was, that the detbudant should 
prosecute his action with efl'ect against the 
pluintifl', for taking anti unjustly detain¬ 
ing the ffoo'/s and chattels of the defimdant, 
in his dwelling-house, farm, lands, and 
premises, viz. in the house a' carpet, &c. 
growing crops of corn, &c.; and should 
indemnify the sheriff and his officers 
for replevying the said goods and chat¬ 
tels ; and the declaration stated the 
condition to be, that the defendant 
should prosecute witli effect his action 
agairst the plaintiff, for taking and un¬ 
justly detaining the defendant’s goods 
and chattels in the said condition men¬ 
tioned, &c. — Held, that this was Ao 
variance. Glover v. Coles, 1 Bing. 6. 

19. In an avowry founded on a*>dis- 
tress for rent, the defendant av<;rred, 
that the plaintiff' held eertain strata or 
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veins of iron-stone, under a lease, wliicli 
contained a proviso tj^at “ if the stone 
should not be wholly {gotten or wrought 
out within the ’term of eight years from 
the commencement of the demise, the 
rent in respect t>f such as should then 
remain ungotteu, should be paid to the 
lessor.” On the production of the lease, 
the proviso contained the additional 
words, “ if the same should be found to 
be gettablc — Held, tliat this was a 
fatal variance, and that the plaintiff 
was wntitled to recover on n(fn rut fac¬ 
tum ; .-irul it seems that be would only 
be liable to ])3y for such stone as could 
be gotten, and not for that which was 
i.ot gelti'ble. Adam v. Dunca/fc, * 

!) Moore 'iTS. 

IV. Birrw'EUN pi.KAnisas ,\nd 

RECORD. 

1- Where in an action on a contract 
the surname of one of several plaintiHs 
was omitted by mistake on the nisiprius 
record, but was inserted in the writ; and 
the defendant pleaded a tender, and paid 
money into Court generally on the whole 
of flu’ declaration, and at the trial at- 
ieni{)ted to prove a tender, but failed ; 
and the obj<‘cli<m as to (he omission of 
the ‘.unumie having * been afterwards 
taken, the jury found a verdict for the 
plaintiff, daimiges one shilling, to be 
inereased toJJS/. if the Court of C. P, 
should be of opinion that the omis¬ 
sion was not a valid objection: On 
a motion to increase the damages ac¬ 
cordingly that Court refused to interfere. 
Imngridgc v. /Imetr, 1 Ring. 1 

2. Where the defendants became 
sureties in a composition deed, by which 
the debtors covenanted to pay their 
creditors by certain instalments, within 
sixteen months from the date thereof, 
vi?. two shillings in the pound within 
four calendar months; a like sum within 
eight calendar months; a like sum 
within twelve calendar months; and 
the fourth or last instalment within six¬ 
teen calendar months; and on the re¬ 
cord it was stated, that the creditors 
were to receive their four respective in¬ 
stalments on or belbre the expiration of 
stxteen calendar months fiom the date 
thereof, but the instalments were alleged 
to life payable within four, eight, twelve. 


and sixteen monih.s genpr:dly, omitting *, 
the word “ calendar: ’—Held, that thi/ 
was no variance, as ,die deed clearly 
shewed that t!u' parties meant calendar 
months. Cuclall v. Crnn/, 

G Moore '183. 

S. C. 3 Brod. & Bing. 186. 

3. Where in case against the sherifl’ for 
taking insufficient pledgCsS in a replevin 
bond, the declaration set out the record, 
and averred under a videlicet, that the 
plaint in the County Court was levied 
liefore A. B. C. and D. as suitors of 
the Court, and it appearing from the 
record that it wjis levied befiire £. J*'. 

Cr. and 77.:— Hold to be no vaiiar.ce, 
as it w'as unnecessary to state or prove 
tlie names of the suitors, and that they 
might be rejected as surplusage. Draper 
V. (iarraff, 3 Dow. S: llyl. 226. 

S. C. 2 B. & C. 2. 

■1‘. Where the record agreed with the 
declaration, but there wns a variance 
hot w een the record and the issue de¬ 
livered, the mistake being in the issue, 
the Court of <’, P. refujctl to set aside 
the verdict, or grant a new trial. Jones 
v. Tat hum, 8 Taunt. 634. 

V. IN INDirTMhNIS, 

1. Where a bill of exchange was ad¬ 
dressed to, .and jmrjjorted to bt' accepted 
by Messrs, “ff'. anti Co. bankers, Birchtn 
hauc‘' and in the corner at the foot of 
the address to them, the ligure 3 ” was 
written in a small character, but it was 
not proved to have been on the hill at the 
time of its being uttered or di.,honoured. 
On an indictment for forgery professing 
to set out the hill in terms, the figure 
“ 3 ” was inserted as it appeared on the 
I bill w'hen it was produced at the trial. 
Queert, whether this was a variance ? 
Kcx V. Watts, 6 Moore 412. 

2. Where an indictment for per¬ 
jury assigned on evidence given in the 
Palace Court, descrilKul the Court as 
“ the Court of tlie King's Palace at 
Westminster” and it ainiearing from the 
record of the trial below', tliat it was 
called “ the Court of the King’s Pal.ac< 
of Westminster — Held, to be no van 
ancc. Hex v. Israel, 3 Dow. & llyl. 234. 

And see Tippet v. lharn, 

1 Dow. & Uyl. 260. 
a. C. 3 B. & A. 634. Ante, last Page, 
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I. SAX.E OF ooons - - - page 2C8 

(«) Riffhtg and Liabilities of \ 
Vendor and Purchaser - j 

(b) Transfer by delivery — \ 

•when complete - • ji 


I. SALE op GOODS. 

(a) Rights and Liabilities of Vendor 
and Pvrehaser. 

See Neale v. Reid, S Dow. & Ryl. 158. 

S. C. 1 B. C. 657. Ante, page 26. 
Coverley v. Jburrdl, 5 B. & A. 257. 

Ante, page 36. 

See also Post. tit. Warranty. 

1. Where a freehold mansion-house 

was sold at public auction, without any 
stipulations on tlie part of the vendor, 
that the fixtures ./ere to be taken and 
paid for separately; and the vendee, 
who had paid the purchase-money, en¬ 
tered into possession under a convey¬ 
ance:—Held, that the fixtures remain¬ 
ing in the house passed to the vendee 
by the conveyance of the freehold; and 
tliat a demand of, and refusal to deliver 
fixtures, would not entitle the vendor to 
such articles left in possession of the 
vendee, as appeared to be moveable 
goods and chattels. Cokgrasie v. Dias 
Santos, 3 Dow. & Ryl. 255. 

S. C. 2 B. & C. 76. 

2. Where the defendant agreed to 
purchase a lot of trees for a certain sum, 
and pay for the same according to con¬ 
ditions of sale, and he afterwards felled 
iuid carried away part of them without 
making such j^tayment, and refused to 
do so until the remainder had been deli¬ 
vered :—Heldv that the executors of the 
vendor having failed to establish a 
count'on the special contract, might re¬ 
cover the value of the trees taken by 
the defendant, under counts for goods 
sold and delivered, as the latter by 
such taking had dissillrracd the entirety 
of the contract. Bragg v. Cole, 

6 Moore 114. 

8. Where the vendor of a horse re- 
s^nded the contract for the sale, he is 
liable to the purchaser for the keep 
daring tlm time he kept the horse, from 
the day of the contract. Kingv. Price, 
:r 2 Chit. 416. 


PURCHASER. I.l Liabilities of. 

4. Where the defendant entered into 
a contract for the purchase of tvheat, 
and the bought-note stated that the corn 
was sold “ according to sample, and 
that it should be paid for in banker’s 
bills, if requiredand the usage of the 
Bristol market was to sell by sample, 
subject to the buyers inspection and ap- 
jyroval of the bulk; and a we6k after 
the contract, the defendant applied 'to 
see the bulk, but was told by the plaintifl’ 
that he w/>uld either send for a bushel 
on the spot, or would send him a load 
home the next day for his inspection, 

I but that he could not shew him tlie bulk, 
as -it was in another warehouse, and he 
did not like to let him into his con¬ 
nexion ; and in a few days afterwards 
the plaintiff sent to the defendant to in¬ 
form him that the wheat was ready for 
delivery on producing bankers’ bills; 
but in the mean time the market had 
fallen, and the defendant rep”diated the 
contract:—Held, that he was not liable 
in an action for the breach, as he had a 
right to inspect the whole in bulk at any 
proper and convenient time uiler the 
contract was made. Lorimer v. Smith, 

2 Dow. & Kyi* 23. 

S. C. 1 B. & C. 1. 

5. In a contract for the sale of a 

quantity of tobacco, then on board a 
vessel bound from A. to B., it was sti¬ 
pulated “ that one-fifth of the contract 
price should be paid in ready money on 
a specified day; and that fur the other four 
ffths, the sellers were to look to their cor¬ 
respondents abroad, to whom the property 
was consigned." It was, nevertheless, un¬ 
derstood between the parties, that interest 
was to be calculated as if the sale was 
made at two and three montlis from 
final delivery ; the buyers to have the 
benefit of the sellers’ policy in case of 
average. One-fifth of the contract 
price was paid in ready money:—and on 
the arrival of the tobacco at B., it met 
with an unfavourable sale, and a loss of 
two-fifths of the estimated value took 
place:—Held, that the buyer was liable 
to the seller upon tliis contract, for the 
amount pf such loss. Hoffman v. Hey- 
man, 2 Dow. & Ryl. 74. 

5. C. 1 B. & C. 7^ 

6. 'Where the plaintiff on the sale of 
a bkrge by auction under an execution, 
addressed the company, stating that he 
bad built it for the person against whom 
the execution was issued, who had not 
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paid him for it; on which no person 
bid against him; but, the auctioneer re¬ 
fused to knock it down to him at his 
6rst bidding, when a friend of his made 
another bidding, and the plaintiflT ad¬ 
vanced one shilling more, and paid a 
deposit in part of the purchase money: 
—Held, that he did not acquire any 
property in the barge under such sale. 
Fuller V. Abrahams, 6 Moore 316. 

S-C. 3 Brod. & Bing. 116. 

{h) transfer by delivery — tnhen complete. 

As to what shall amount to an acceptance 
or deVvery ■within the statute of Frauds, 
see Frauds, Sxaxute or, I. (c). Ante, 
page 143. 


See also Ante. tit. Stoppage in 
Transitu, page 249. 

I. If A., under flie pretence of a 
purchase, obtains possession of B.’s 
goods, and abscond.s to avoid a suit for 
their value, and the sheriff seizes such 
goods in execution immediately after 
the delivery to A., it seems that B. may 
lawfully rescue them out of the hands 
of the sherifl’even by stratagem, but the 
validity of the purchase by A. is a 
question for the Jury ; viz. as to whether 
the purchaser had obtained possession 
of the goods with a preconceived de¬ 
sign not to pay for them. Bristol 
(Earl) v. Wilsmorc, 

2 Dow. & Ryl. 75 . 5 . 

0.1 B. &C. 514. 


VENUE. 


I. WHERE LAID - - - page 269 

II. now CHANGED OR RETAINED - ib. 


I. WHERE LAID. j 

I, In debt on the statute 43 Geo, 3, 
c. 84, s. 12, against a vicar for wilfully 
absenting hiiqself from his benefice, 
the venue ir, 1 st be laid in the county 
wlicre the offence was committed and 
tiu? living is situate. Whifehend v. Wynn, 

5 M. & S. 427. 

S. C. 2 Chit. 420. 

II. HOW CHANGED OR RETAINED. 

1. It is no reason for changing the 
venue in an indictment for a conspiracy 
in destroying foxes and oUier noxious 
animals, that the gentry of tlie county 
in which die indictment was found are 
addicted to fox-hunting. Rex v. King, 

2 Chit. 217. 

2. A motion to change the venue 
cannot be made by one of three defend¬ 
ants without the consent of the other 
two, notwithstanding ihey had suffered 
judgment by default, and colluded with 
the plaintiff, as it vras suggested, to 
witlihold their consent. Anonymous, 

'2Chit.4Jl7. 


3. And a defendant cannot move to 
change the venue after an order fojr time 
to plead, on the terms of taking short 
notice of trial for the adjourned iMtidon 
sittings after Term. Kuny. Taylor, 

1 Bing. 186 . 

4. Where the plaintiff declared upon 

a promissory note, with a count for 
goods sold and delivered, and laid his 
venue in iLondop, and afterwards deli¬ 
vered a particular of demand reversing 
the order of bis demand;—the Court re¬ 
fused to change the venue to Lancashire, 
gn an affidavit that the real cause of 
action was for goods sold and delivered, 
arising in the latter county, and not 
elsewhere, the existence of the promis¬ 
sory note not being negatived. ^lart v. 
Taylor, 2 Dow. & Ryl. 164. 

5 . And the Court refused a rule to 

change the venue in an action on a 
breach of covenant, though there was 
a view prayed; because no preponderat¬ 
ing circumstances were shewn to make 
the changing of the venue necessary. 
Anonymous, 2 Chit. 419. 

6. But the venue may be changed in 

an action for an assault: and the rule 
was made absolute in the first instance. 
Shepherd V. Hall, 2 Chit. 417. 

7. And a rule nifci was granted to 
change the venue from London, to York, 

I on an affidavit that four witnesses lived 
1 at Leeds, and that only one of tlie facts, 
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[VENUE. II -SVESTRy.- 

'on which the action was hroup^ht, occur¬ 
red in London. Anonymous, 2 Chit. 418, 

8. So a ru'lc nisi was granted to change 
the venue from York to hoiudon, the wit¬ 
nesses being Urcenlund fishermen, who 
would be absent at the tiriie of the York 
assizes. Atkinson v. Sadler, 

2 Chit, 419. 

9. In an action directed by the Vice 
Chancellor to try the validity of a com¬ 
mission of bankrupt, it being sw'orn by 
the defendant, and not contradicted by 
tlio plaintiff, (the bankrupt) who had 
laid the venue in Middlesex, that previ¬ 
ously to the issuing of the commission, 
tlie plaintiff had resided in Yorkshire ; 
that all Ins dealings had taken place in 
that county and its vicinity; and tliat all 
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the defendant’s witnesses resided there; 
and the plaintiff neg, having disclosed by 
affidavit that he had any malcrial evi¬ 
dence to give in Middlesex, the Court 
of C. P. allowed the defendant to change 
the venue to Lancaster on payment of 
costs, although the plaintiff offered to 
give the usual undertaking. Parker 
V. Easticood, 8 Taunt. G35. 

10. The issuing of the writ is mate¬ 
rial evidence in an action for an escape, 
so as to enable the plaintiff to bring 
back the* venue to Middlesex, or the 
usual undertaking; and, therefore, in 
such an action the venue cannot be 
changed from Middlesex to Norfhauip- 
tonshire on a rule nisi. Anonymous, 

2 Chit. 418. 


VESTRY. 

Sec Lanehcslcr v. Tricker, 1 Bing. 201. Ante, page S. 


1. Where, by a deed of feoffment, 
certaif! lands were granted to fourteen 
feoffees, for the maintenance of a school¬ 
master for a frcc-school of the ]}arish of 
E., and the residue for other purposes ; 
provided that no act relative to the 
lands should be done but in a vestry, 
or meeting of the feoffees, and ton at 
least of the inhabitants of the parish, 
which should be vestrymen, and not 
feoffees, in a vestry to be lield by them; 
and the masters were to give a bond to 
three foofl'ees to resign the appointment 
upon half-a-year’s warning by the fe* 


offees, so that it were with the consent of 
the feoffees and vestrymen, or the more 
part of them, which sliould be assembled 
in vestry, to he held as aforesaid, so 
always as at least ten of the vestrymen 
ivhieh were not fooflccs should vote at, 
the holding of the vestry :—Meld, that 
in tlie execution of the power of re¬ 
moval of the schoolmaster, the votes 
were to be taken per capita, anrl not 
according to the provisions of the Gene¬ 
ral V’estry Act, 58 Geo- 3, c. 59. At¬ 
torney-General V. Wilkinson, 

3 Brod, & Bing.2G(>. 


WARDEN OF 

1. A bill may be filed agaiL.st the 

Warden of the Fleet for an escape on the 
day after the cssoign-day, entitled as of 
the Term generally ; and if the plaintiff 
give a rule to plead on the first day the 
Court of C. P. sits, he will comply w'itli 
the requisition of the statute 8 & 9 
William 3, c. 27. s. 12, provided he do 
not sign judgment within eleven days 
after the filing of the bill. Ballon v. 
Eyles, 4 Moore 425. 

2. On*a motion for an attachment 
against the Warden of the Fleet for not 
bringing a defendant into Court under a 


THE FLEET. 

writ of habeas corpus; one of his officers 
swore that the defendant had the benefit 
of the rules, but that he. could not be 
found until after the time for bringing 
him into Court had expired, when he 
was confined within (he prison until dis¬ 
charged under an order of the Insolvent 
Debtors’ Court:—the rule for the at¬ 
tachment was ordered to be discharged 
on the Warden's paying the costs of the 
application. Park v. Torre, ^ 

6 Moore 260; 

S.-C. 3 Brod. & Bing. 93. 

3. 7'he clerk of the papers in the 
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Vkct prison is entitled to a feo’of 2s. Ct/. 
on every action from which a prisoner 
is discharged; an<l the Court of C. P. 


refused to order the Wanlen to niliirn 
a sum taken by liim for sucli fees. 
In re llochfort, 1 Bing. il55. 


WAllRANT O 
r. now EXKCL'Ticn - - page 271 

II. JUDGMENT ON,—HOW SIGNED J 
, AND KNTJittl.D UP ‘ j 

III. iviiEN waived oh set asIde ib. 


I. now EXECUTED. 

See the statute 3 Geo. I, c. St). 

1. Ill the Court of l'..\rluijun\ defea¬ 
zances must be written on the same 
paper or parchment as the warrant of 
attorney itself, and a inenioranduin of 
the sulKtance tliereof must ht; m.ide by 
the person pn'jtaring the in.striunent. 
lifg. Gin. M. '1'3 ('CM. .'i. 

S Price ■’iO.'i. 

Same Uule, K. 1>. 2 E. U. 130. 

C. P. 3 B. & P. 310. I 

j 

II. JUDGMENT ON,-IIOW SIGNED AND j 

ENTEUED UP. 

See Amendment VII. Ante, page 14>. 

1, No judgment can he signed in the 
Court of E,tt7/c(y«('r upon .any warrant of 
attorney not delivered to, or filed with, 
the Master. Rcy;. (uit. M. 43 Gi-o. 
;S. 8 Price .^jOg. 

‘2. Thotigh by the jtractice of the 
Court, judgment cannot he entered up 
oa a warrant of attorney more than one 
year old without hsive of tlte Cimvt, yet 
none but the defendant liim.self can ob¬ 
ject to any irregularity in tliis respect. 
Jones V. Jones, 1 Dow. ik Kyi. 558. 

3. And jndgm<*nt was entered up on 
an old warrant of attorney, in Michael- 
mas Term, 3 (ho, 4., where the atlidavit 
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stated that the defendant was alive at 
New South Wales in August preceding, 
as appeared by a letttsr received from 
that place, dated as of that month. Hop- 
Icy V. Thornton, 2 Dow. & Ryl. 12. 

4. The Court allowed judgment to be 
enterctl up against husband and wift>, on 
a warrant of attorney given by the latter, 
Jum sola. Hartford v. Matting/i/, 

2 Chit. 117. 

5. Where the dof(“az.auec on a warrant 
of attorney staled that it was giv* n for 
llie |>ayment of a sum on demand, and 
that in case delimit sliould be m.ade. 
judgment was to be entered up, arid txc- 
eution issue;—Held, that an actual de¬ 
mand must he made beiore tlic issuing 

I of execution thereon ; and that :• pro¬ 
posal to the defendant to .settle amicably 
iloes not amount to ouch a demanil. 
NichoU V. Ilronilt n, 5 Moore 307. 

6. Where the plaintiff brought an ac¬ 

tion upon an annuity deed, and after¬ 
wards took a warrant of attorney for the 
sum due ; with a provi.sion, that if within 
a certaiit time the annuity was not ])aid, 
lie should be ut liberty to take out exe¬ 
cution for the sum specified, together 
with all costs incurred for or liy reason 
of the non-payment of the annuity;— 
Held, that he was not at liborty to take 
out execution for the costs of the action. 
Detune v. 3Iut/, 2 Chit. 423. 

III. WltEN WAIVED, oil SET ASIDE. 

1. A subsetpient assignment of goods 
for the sum secureti by a warrant of 
attorney, is not a waiver of such war¬ 
rant. Anonymous, 2 Chit. 423. 


WARRANTY. 


1. Quaere —If a defendant undertakes 
tS invest money on a copyhold security, 
it amounts to a warranty by him that 
suciS security sliall be valitl and suffi¬ 
cient? Brown Howard, 

4 Moore 508. 


2. Where an advertisement for the 
sale of a ship described her as “ a copper- 
fastened vessel,” adding, that she wa.s to 
be taken with all fhult.s, w ithout any al¬ 
lowance for any defect.^ whatsoever, and 
it appeared that she was only partially 
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L-oppcr-fastcncd:—Held, that notwith¬ 
standing the words “with all faults, and 
without allowance for any defects what-' 
soever,” the vendbr was liable for the 
broach of the warranty. Shepherd v. 
Kain, 5 II. & A. 240. 

3. A cough, unless proved to be of a 
temporary nature, is an unsoundness, 

• and a verdict for the defendant was set 
aside though the horse had, the next 


day after the warranty, been rode hunt¬ 
ing. Shillitoc V. Claridge, 

* 2 Chit. 425. 

And see King v. Price, 2 Chit. 416. 

• Ante, page 268. 

4. Proof that a horse is “« good 
drawer” roly, will not satisfy a warranty 
that he is “« good drawer, and palls 
quietly in harness.” Coll herd v. Puncheon, 
2 Dow. & Ryl. ^ 0. 


-- • 

WASTE. 


1. A conservatory erected on a brick 
foundation, afHxed to and communi¬ 
cating with rooms in a dwelling-house, 
by w'indows and doors, cannot be re¬ 
moved by a tenant for years, who had 


erected it during Jjis tenancy; although 
he had a reversion in fee after the death 
of bis lessor. Ptucklandv. ljutlerfie/d, 

4 JMoore 440. 


WATER-COURSE. 


1. Where the ydaintilF brought an ac¬ 
tion on the case for diverting a water¬ 
course, stating, that the locus in quo was in 
the possession of one J. S., as his tenant: 
—Held, tliat the averment was satisfied 


by proof of a mortgage from J. .S. the 
tenant for life, to the plaintiff, who was 
entitled to the reversion. Partridge v. 
Bare, 3 Dow. & Ryl. 272. 

S, C. not S. P. 6 B. & A. 604. 


WAY. 


I. RIGHT OP - - - - - p-age 272 
(a)*By grant ----- ib. 
(5) IJow pleaded - - - - ib. 


See also tits. 


GIIT OF. 

‘y grant. • 

iiWAVs. I. Ante, page 
48. 

LosuRK Acts, Ante. 


1. In an action on the case for the 
disturbance of a right of way, leading 
from a public street through the defend¬ 
ant’s premises to a yard at the back of 
the plaintiff’s house, originally forming 
part of the premises demised by lease to 
the defendant:—Held, that a grant of 
“ all ways, used or enjoyed before with” 
the plaintiff’s premises, was good, though 
there was no express grant of the way in 
question. Kooystra v. Lucas, 
agt 1 Dow. & Ryl. 506. 

brii, 5 B. & A. 830: 


2. Where a lease described premises as 
abutting on “ an intended way of thirty 
feet wide,” whidPwas not then set out, 
the soil being tlie property of the ]es.sor; 
and an under-lease was granted, describ¬ 
ing the premises .'is abutting on “ an in¬ 
tended way,” not mentioning tlio width : 
—Held, that tlie under-lessee was enti¬ 
tled to a conxenient way only, and could 
not maint'iin an action against the owner 
of the soil for narrowing the road to 
twenty-seven feet, no actual injury 
having been sustained by such lessee. 
Harding v. Wilson, 2 B. &; C. 96. 

3. And where an under-lease described 

the road demised and the ways granted, 
by the words, all ways thereunto apper¬ 
taining, it seems that a right of way over 
the original lessor’s soil would nof pass 
by these words. 2 B. & C. 100.' 

(b) How pleaded. ' 

1. Where to an. action of trespafis 
quart clausum fregit^ Ae defendant in a 
plea of justification of a right of way over 
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the tocvs in quo, stated the surrender of 
a copyhold to him, with all ways then 
used by the tenants and occvpiers 
thereof, and that he was admitted and 
continued seised, and being so seised, 
and having occasion to use the way, com¬ 
mitted the trespass; and it being proved 
tliat he was seised of the premises, in 
respect of which the right of way was 
claimed, and occupied only by means of a 


traant to whom the premises were de» ' 
raised:—^Held, that he was an occupier 
to sustain the plea, of justification plead¬ 
ed, as the words of the plea were sufii-' 
ciently large to comprehend all the pur¬ 
poses for which a person seised might 
lawfully use the way. lloUis v. Vroud, 

2 Dow. & Ryl. 31. 

S. C, nomine Proud v, JJoUis, 

1 B. & C. 8. 


WILL^ 


EXECUTION A.N0 REVOCATIOIT OF. • 

* 

For the mode and requisites of executing a 
xeill according to the Statute of 
Frauds, see Ante, page 144. 

See also Mackintosh v. Barber, 1 Bing. 
53. Ante, page 133, 

1. Where a will, which was written on 

three sides of one sheet of paper, and 
duly attested by three witnesses, con¬ 
cluded by stating ** that the testator had 
signed his name to the two first sides 
thereof, and his hand and seal to the 
last,” and it appeared, that he had put 
his name and seal to the last only, but 
had omitted to sign his name to the two 
lirst sides;—Held, that the will w«s well 
executed, as, whatever might have been 
the testator’s former intention, it was 
abandoned by the dnid signature made 
by him at the time of executing the will. 
IViusor V. Pratt, Moore 484. 

2. So, where the testin’had executed 
sueh a will,, by which he devised certain 
real estates to his wife for life, and on 


I her death to J. S. and on the deatli of 
[ both, to his executors in fee, upon certain 
trusts, and some years afterwards he 
mSide various interlineations and obliter¬ 
ations therein, confining the first devise 
made to his Vife to her widowhood, and 
striking out the devise to J. S. and ob¬ 
literating the original date, and substi¬ 
tuting the day of November instead 
thereof, and the will was never, re.^ 
signed, re-publishbd, nor re-attested, but 
a fair copy was afterwards prepared, anti 
the testator added one interlineation 
therein, not affecting his real estate, but 
which copy was never signed, published, 
or attested, and the will thus altered, 
and fair copy, were found locked in a 
drawer together, at the residence of the 
testator aftcj; his deathHeld, that 
there was no revocation of the will ks it 
originally stood, as the alterations and 
obliterations were merely demonstrative 
of a future intent of tlie testator to exe¬ 
cute another will which was never carried 
■ into effect. , 5 Moore 484. 
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(fl) Attorney or Arbitrator - ib. 
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(a) In the event of the suit i|».- 


I. ATTENDANCE OF^ AND PROCEEDINGS 
AGAINST FOR SOIJ-ATTENDANCE. 

' For tite Costs allowable to Witnesses for 
attending- a Trial, see tit. Costs Vlll. 
Apte. page 88. 

^1. A notice to produce a letter dc- 

2 m 




'274 Jnailmmbilify of, \ [WITNESS. 

’ inandingr payment of a sum of money 
Served on a witness at eight o’clock in 
the 'evening before the trial, is too late. 
tAlkinson v. Carter, 2 Chit. 403. 

2. A. witness attending to give evi¬ 
dence in a Court of Justice, who has abs¬ 
conded from his bail, may be re-taken 
by the bail in Court, and is not protected 
by his Aiihpo'/ia. Horn v. Srvinforif, 

1 Dow. & Ryl. N. P. C. 20. 

3. When an officer of the Court is 
served with a ivhfianu duces tecum, to 
produce a judgment-book; if the person¬ 
al atiendanqe of the officer be necessa^, 
he must be informed of it, or the Court 
will not grant an attachment against him, 
his clerk having attended with the book, 
though the plaL.tift' was nohsuited in 
consequence. Bennett v. Jones, 

2 Chit. 403. 

4. And the whole expenses of a wit¬ 

ness must be j)aid or tendered to him, 
where he lives at a distance, in order to 
ground an attachment against him fqr 
not obeying a subpeena. Ashton v. 
flaigh, 2 Chit. 201. 

II. 1NADMISSIBIT.IXY OF—FAOM tlEtATIVF. 
SITDATIOWS. 

(fl) Afforncii or Arbitrator. 

See tit. IxspEcTioN of Deeds, Ante, 
^age 162. 

1. In an action against three defend- 
gfits as partners, the office copy of an 
answer to a bill in Chancery, filed by 
one against the others, is'admissiblc in 
evidence, without producing-the original, 
in order to establish the partnership; 
and the clerk of their solicitor is a com¬ 
petent witness to prove their identity, 
though he knows nothing of tliem but 
from Jiis intercourse with them profes¬ 
sionally in the conduct of the suit in 
C’hancery. Studdjf v. Sanders, 

2 Dow. & Ryl. 347. 

2. And where, tm an issue as to the 
liability of thedefendants as partners, an 
attorney subprenaed to produce a com¬ 
position deed, executed between them 
and another firm, shewing the partner¬ 
ship, may object to the production of the 
insikument, on the ground that the dis- 
closqye of its contents may prejudice the 
latter, in disputes with other jiersons. 
/fan 74' V. im, 

1 Dow. os Ryl. N. P. C. 17. 

3. Communications made by a party 
to an attorney are'confidential, althdugli 
they do not relate to a cause existing, or 
in progress at the time they were made : 
—^Therefore, .where an attorney was ajp- 


II. 111.] Incompetency of. 

plied to by a father, to prepare a deed 
by which his property was to be assigned 
to his sons, and stated, that there was no 
consideration for the assignment, on 
which the attorney refused to prepare it, 
and it was afterwards drawn by another: 
—Held, that such attorney was pre¬ 
cluded from giving evidence of that fact, 
in an action brought by the son. in which 
the validity of the deed w'as atteir jted 
to be disputed, although he was nut em¬ 
ployed in the cause. Croniack v, Jleath- 
cote, ' 4 Moore 357. 

See also, fVadsworf/i v. Hamshau,, 
4 Moore 358. n. S. C. 2 Brud. & Bing.'5. 

4. On non assumpsit pleaded,' and 
ntttice of set off to an action for goods 
sold and delivered, a witness was called 
to prove a conversation with the plaintiff, 
in which the latter began by proposing to 
refer the matters in dispute between him 
and tlie defendant to the arbitration of 
the witness; but this being refttsed, the 
plaintiff proceeded to admit t’-at he had 
received ou account of the defendant 
800/., a sum more than covering the de¬ 
mand in the action —Held, that this 
conversation was admissible in evidence 
under the nature of a set oft', and ought 
not to be rejected as an offer of compi o- 
mise, althoiigh the plaintiff expressly re¬ 
quested the witness to state tlie conver¬ 
sation *to tlie defendant, to induce him to 
come to such compromise. T/umsnn v. 
Austen^ ^ 2 Dow. & Ryl. 3S8. 

III. INCOMFETENCY OF, FROM INfAMl 
OF CHAR^TER, OR PARTIES IK- 
JftJRED Il^RmiKAl ritOCEEDlNUS. 

1. Where a prisoner forged the name 

of his co-trustee to a power of attorney 
for selling stock, standing in their joint 
names, and the forgery being discovered, 
the stock was not sold: — Held, that 
such trustee wfis a competent witness 
to‘prove the. forgery by the prisoner. 
Rex V. Wait, 1 Bing. 121. 

2. Where a witness who described 
himself by a false name at the trial, pnd 
was sworn as a Christian when he was 
in fact ^ Jew:—Held, that an objection 
as to his competency should have been 
taken at the time, and not after verdict; 
because the' oath as taken, subjected the 
witness to be indicted for perjury if he 
had sworn falsely. Sells v. Hoarc, 

, 3 Bred. & Bing. &S2. 

3. Queere, Wliether'a c&nviction for a 
conspiracy to commit a fraud by means 
of false news, disqualifies the' party con- 
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victed from giving evidence in a Court 
of Justice ? Crowther v. Hopwood, 

1 Dow. 5fEyl. N.P.C. 5. 

IV. IMCOMPETEKCV FROM INTEREST. 


the ofience to the parish where it is com- 
mitted, on the oath of a witness residing ' 
within the parish, provided he pays no 
rates. Rex v. Cottrell, 2 Chit. 487. 


(a) In the event of the Suit, 

1. In an action on the case by a re¬ 
versioner for an injury done to his inhe¬ 
ritance by a stranger, the tenant in pos¬ 
session is competent to prove such 
iniury. Doddimton v. Hudson, 

1 Bing. 257. 

2., A witness who had wluntarily 
paid into the hands of the sheriff a sum 
of money on behalf of a defendant, in 
lieu of bail, without any inducement 
from the latter, was rejected on <he 
. oirc dire as being interested. Lacon v. 
Higgins, 1 Dow. & RyJ. N. P. C. 46. 

3. On an issue directed to try a 

thodus, a lessee of the vicar disputing 
Its exisU^nce, may be examined on the 
part of the vicar, if he has previously 
released the latter. Robinson v, Wih 
liamson, 9 Price J36. 

4. In trover for a deed which the de¬ 

fendant admitted he detained at the 
request of J. .S’., who was interested in 
its detention:—Held, that the latter'was 
incompetent as a witness to prove the 
plaintifTs claims. Harrison v. Val~ 

Iniue, 1 Bing. 45. 

5. In trespass, a person who com¬ 

mits the trespass, but is not sued, is 
a competent witness for the plaintiff, 
against his co-trespasser, without being 
released by the plaintiff. Morris v. 
Daubigny, ^ 5 Moore 319. 

(i. In replevin, by an under-tenant 
against a landlord, who,. ir order to 
satisfy rent due from his tenant, dis- 
trdined on the under-tenant, and avowed 
as bailiff of his tenant:—Held, that 
the latter was not a competent wit¬ 
ness to prove the amount of the rent 
due from the under-tenant to him, 
Upton V. Curtis, 1 Bing. 210. 

7. Rut where in replevin by A. for 

taking growing crops, the issue was, 
fl'hether A, and B. -were joint tenants to 
C. of the land on which the distress was 
made:—Held, that B. might be ex¬ 
aminees a witness to disprove the joint 
tenancy, be not being liable to costs, 
f nd that he might at least have been ex¬ 
amined op the wire dir^ as to his interest 
in ^the event of the suit, hunter v. 
Werre, ‘ ^ 3 Dow. & Ryl. 106. 

^ S. C. 5 B. & C; 689. 

8. A person .may be convicted under 
a statute, giving part of the penalty fiir 


(6) Bankruptcy—in Questions of. 

1. An assignee of a bankrupt, having 

released his claim as a creditor on the . 
bankrupt’s estate, is a competent witness 
to ; support the petitioning creditor’s 
debt, as he merely stands in the situation 
of trustee to. such estate. Tomlinson 
v. Wilkes, 5 Moore 172, 

2. So in an action by the assignees of o' 
bankrupt who had obtained his certificate 
and released the surplus of his estate, such 
bankrupt is c competent witness to prove 
the signatures of the. Commissioners, in 
order to identify the proceedings taken 
under his commission. Morgan v. Vryor, 

3 Dow. & Ryl. 215, 

S. C. 2 B. & C. 14. 

.3. Where an assignee brought an ac¬ 
tion on the statute 9 Ann, c. 14., to 
recover, back money lost by the bank-JI 
rupt to the defendants at play ; and 
prove the loss, the bankrupt, who had 
obtained his certificate, was called as a " 
witness, and in order to render him 
competent, he released the assignee of 
all claims upon the surplus fund, if any; 
and all the creditors who had proved, 
released the bankrupt from all future 
claims, and the assignee (who was not a 
creditor) executed a like release to the 
bankrupt:—Held, tliat these three se¬ 
veral releases restored the competency 
of ithe latter. Carter v. Altbott, 

2 Dow. & Ryl, 575. 

S.c. 1 B. &C. 441. 

(f) Partners. 

1, In trover by the assignees of a 
bankrupt, for goods alleged to have 
been placed in the hands of the <le- 
fendants for' sale, by the bankrupt, be¬ 
fore his bankruptcy, and on his account; 
and the defendants in order to prove 
that the goods had been pledged by the 
bankrupt to C. and Co. for the repay¬ 
ment of money advanced to him thereon, 
and that the defendants hatif become le¬ 
gally responsible to them for the money 
to be produced by the sale, Queere, 
whether a partner in the house of C. 
and Co. be admissible as a witness for 
the defendants, to shew under what cir¬ 
cumstances the advances were made by 
that house to the bankrupt. Butts v. 
Swojt, 4 Moore '484. 


* 
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. V. EXAMINATION OF, 

I. It is an inflexible rule, that a wit¬ 
ness who is present in Court during a 
trial, when he ought not to have been 
there under an order made for tliat 
purpose, cannot be examint^d as a rvit- 
ness, Aflorruy General v. Bul/at. 

9 Price 4. 

2. A witness, on his examination, may 

refresh his memory from a document, 
although not written by himself. Henry 
V. 7rfr, 2 Chit. 124. 

3. The Court refused to grant a rule 

to examine a material witness upon in¬ 
terrogatories on the trial of an action 
of ejectment; on the ground that he was 
so ill as to render his, attendance impos- 
sil>1e. Anoaymnus, 2 Chit. 199. 

4. But they will permit interrogatories 


£.( minatioii of, 

to be read on the trial of an indictment 
for perjury, provided the defendant 
consents to it. Anonymous, 

2 Chit. 199. 

а. And under a commission issued 
to examine witnesses abroad, it is no 
objection that a clerk to the plaintiff s 
attorney is appointed one of tlie com¬ 
missioners, ahd settles the draft of the 
depositions of one of the plaintiff's 
witnesses. Lopes v. Dc Tastet, 

4 Moore 424. 

б. Where a witness prevaricated in 
the course of his examinationrand swore 
both affirmatively and negatively ; the 
Ju^ge refused to stop the cause, .but left 
it to the jury to decide what credit 
was due to the witness. ' Beauchamp v. 
Cask, 1 Dow. & Ryl. N. P. C. .‘i. 
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